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CHAPTER _ ONE THE DEFINITION OF
AN _ISTAND

Numerous terms are used in common parlance to connote
an elevation from the seabed which either approaches or
breaks the surface of the sea: islands,islets, rocks, reefs,
cays, banks, shoals, etc, The problem is to determine which
of these features has legal significance, and under what
conditions, and for this purpose account must be taken of
considerations which go far beyond those with which the
geographer or cartographer are concerned. Moreover, a legal
definition must take account of the purpose for which it is
used, Thus, it cannot be assumed that the definition used
for the purpose of determining whether a parti¢ular feature
generates its own territorial sea is necessarily the same as
that used for the purpose of drawing base-lines, or generat—

ing a continental shelf, or an exclusive economic zone.

1. Definition for the purpose of generating a

territorial sea

The two predominant criteria developed over the past
Tifty or so years are that the feature must be naturally-
formed and must emerge from the sea at high tide. Thus,
Article 10 of the 1958 Geneva Convention on the Territorial
Sea and the Contiguous Zone provides:

. An island is a naturally~formed area of land,
surrounded by water, which is above water at
high-tide." 1

It will be convenient to comment separately on these

two criteria,

1 The text of Article 121 (1) of the Informal Composite
Negotiating Text (ICNT), now before the U.N. Third
Conference on the Law of the Sea is identical.



(a) "Natural formation"

The contemporary doctrine is well established that a
territorial sea is not generated by an artificial installa-
tion (lighthouse, beacon, oil-platform, defence-tower, etc,)
or an island artificially formed by engineering works which,

building from the seabed, provide an emerged land-mass.

Whilst a claim was made by Sir Charles Russell as
Atforney-General for Great Britain in the Behring Sea
Arbitration2 that lighthouses did generate a territorial sea,
this view has been consistently rejected by the Institut de
Droit International,3 by var%ous writers,4 by the 1929
Harvard Research Draft on Territorial Waters,5 by the work
of the 1930 Hague Codification Conference,6 and by State

practice.7

2 1 Moorefs Int. Arbitrations, 901.
3 Annuaire, 1913, p.409, 411 (Report by Oppenheim).

4 Jessup, The Law of Territorial Waters and Maritime
Jurisdiction (1927), 69-70; Gidel, Le Droit de la Mer (1934),
Vol.III, 676-679; Colombos, The International law of the Sea
(1959), 108-111,

5 2% A.J.I.L. (1929), Spec. Suppl., p.276.

6 See Report of Sub-Committee II of the Second Commission:
€.230. M.117. 1930.V., p.i13.

7 Great Britain did not advance any claim to territorial
waters surrounding Bddystone, Bell Rock or the Seven Stones:
Colombos, op.cit., 111. For the Opinion of the Law Officers,
advising against the claim in practice (though they favoured
it in principle) see F.0. Confidential Print 9263, Opinion
No.12, Public Record Office Ref.834/22. However, by 1965 the
United Kingdom did show Eddystone on its charts as having a
territorial sea and fishery limits. The status of Eddystone
Rock subsequently became a matter of acute controversy in the
Anglo/French Channel Arbitration in 1977. The U.K. argued
that the lighthouse was built on an island, and therefore
though not strictly a base-point, affected the ... Cont.




The International Law Commission was emphatic in
maintaining this rejection of any territorial sea for light-
houses and in its Commentary to t he final Report stated:

"Even if an_installation is built on such an

elevation /low-tide elevatiog7 and is itself

permanently above water - a lighthouse, for

example — the elevation is not an "island" as

understood in this article;" 8

At an earlier stage,g Professor Francois had identified
other "artificial" installations, apart from lighthouses,
namely

(i) 4islands formed artificially by accumulation of
sand or rubble

(ii) other technical installations, such as a
meteorological station or those used for
the exploitation of the seabed

(iii) dwellings built on piles erected in the sea,
such as are found in South East Asia.

7 Cont.
ee. drawing of a median-line continental shelf boundary.
France argued that it was a low-tide elevation and that this
was confirmed by the fact that the U.K. had not traditionally
claimed a territorial sea for Eddystone. The Court of
Arbitration did not find it necessary to decide the legal
status of Eddystone, but held that in 1964-65 negotiations
on fisheries and in the 1971 negotiations over the shelf
boundary France had accepted the use of .Eddystone as a
base-point (Award of 30 June, 1977, Paras. 139-144).

8 Report of the I,L.C. covering the work of its eighth
session, 1956: Yearbook of the I.L.C., Vol.II, p.270,
Commentary to Article 10.

9 A/CN.4/SR.260, Yearbook of the I.L.C., Vol.I, 1954,
p.91.




This third category was removed from the draft after
criticism in the Commission10 and, as to the first two
categories, the Commission dealt with them in its final
Report by the following statement in its Commentary:
"Technical installations built on the seabed, such as
installations used for the exploitation of the
continental shelf (see Article 71)., The Commission
nevertheless proposed that a safety zone around such
installations should be recognised in view of their
extreme vulnerability. It did not consider that a
similar measure is required in the case of light-
houses." 11
The position was endorsed in its entirety at the 1958
Geneva Conference. Indeed, to eliminate any possible doubt
that the rejection of a territorial sea applied to both
"technical installations" and "artificial islands", the
United States moved an amendment12 to insert the adjective
"naturally-formed" before "area of land", explaining that
to allow artificial islands a territorial sea would
constitute an encroachment on the freedom of the high seas.

13

This was adopted and gave rise to no discussion. As we .
14 the Third Law of the Sea Conference has

maintained this position.

shall see,

It should be added that many islands are in fact coral

islands, formed over centuries, by the gradual accretion of

10 See Yearbook of the I,L.C. 1954, Vol.I, p.93.

11 Yearbook of the I.L.C., 1956, Vol.II, p.270,

12 A/CONF.13/C.1/L.112.
13 A/CONF.13/39, p.163. (52nd. Mtg).

14 Post, Chapter Five.



skeletons of the coral polyp in temperate waters, creating
first reefs and then, by further elevation, islands.
Although such islands are in no sense geologically part of
the seabed, they are nevertheless '"naturally formed" and
it has never been doubted that they generate a territorial

sea as do normal islands.

The provision of safety-zones for "installations" was,
of course, expressly made in Article 5 of the Continental
Shelf Convention. They were not necessary for lighthouses
for the evident reason that the light is itself a safety-
device, warning of the danger of proximity. However, for
all other technical installations, whether connected with
the exploitation of the seabed or not, a safety-zone would

be permissible.

It may also be noted that, whilst "sovereignty" was
not to be created by such installations (g fortiori if they
did not generate a territorial sea, since maritime territory
without a territorial sea was regarded as anathema), it was
never doubted that they were property which could be in the
possession of a private entity or a State. Thus, an action
for trespass would lie in respect of direct damage to the
installation or unlawful possession of it or, on the
international plane, a State might bring a claim for damage
caused by another State to such an installation. Equally,
there was no ostensible reason why a State should not
exercise Jurisdiction over such an installation: Jjurisdic-

15

tion has never been co-extensive with sovereignty.

15 Harvard Research, 23 A.J.I.L. (1929), Spec. Suppl., 276.



(b) Emergence at high-tide

Although at the 1930 Hague Conference a number of
delegations favoured treating elevations emerging at low-
tide as islands, on exactly the same basis as high-tide
elevations, the International Law Commission rejected this

from the outset.

In essence, the I,L.C. followed the compromise suggested
in the report of the Second Commission at the 1930
Conference,16 that only high-tide elevations counted as
islands but that low-tide elevations lying within the terri-
torial sea might be taken into consideration for the purpose

of determining the outer limit of the territorial sea.ll'7

The problem of exceptional high~tides covering an
elevation which would normally be emerged at high-tide was
met by the insertion of the words "in normal circumstances”l8
This position was adopted without difficulty or even much
discussion at the 1958 Geneva Conference (although on the

basis of a U.S,. proposal19 rather than the I.L.C. text) and,

16 €.230,M.117.1930.V,, p.11.

17 Pogt, p. 16. The Commission's earlier work
had used the term "drying rocks and shoals" (fonds couvrants
et découvrants) which were to be distinguished from "rocks
awash", i.e. rocks which never really dried but were visible
at low tide: for doubts about the clarity of these terms
see Lauterpacht's comments in Yearbook of the I.L.C. 1954,
Vol.I, p.95.

18 The proposal came from Lauterpacht and was adopted by
the Commission during its fourth session in 1954: Yearbook
of the T,L.C., 1954, Vol.I, pp.92-93%.

19 A/CONF,13/C.1/L.112, adopted by First Committee 37-6-4.




clearly, places no requirement of any particular size or

area for the elevation before it qualifies as an island.

(c) Alternative criteria now rejected

It will be recalled that whilst, in the event, the
Report of the Second Commission (Territorial Waters) of the
1930 Hague Conference adopted the same basic criterion of
emergence at high—tide,ZO the replies of Governments in 1930
had suggested other criteria: some suggested that emergence
at low=tide sufficed,21 others that no emergence at all was
required provided navigation above the feature was impractic-~
able, and others that the possibility of effective occupation

or habitation was essential.22

The criterion of the island's capacity for occupation,

use or habitation was, of course, proposed as one

20 "Every island has its own territorial sea. An island
is an area of land, surrounded by water, which is permanently
above high-water mark": Report of Second Commission, C.230.
M.117.,1930,V., p.13.

21 Por example, the U.S.A,, following the view taken in
Harvard Research, Territorial Waters, 23 A.J.I.L. (1929),
Spec. Supp., 275-276.

22 See the proposed amendment by Great Britain to Basis of
Discussion No.14,C.351 (b).M.145 (b).1930.V., p.188. For a
rejection of the habitation criterion by municipal courts
see Middleton v. U.S. 32 F.2d.239,240 (C.C.A.5th. 1929)
where, for the purposes of the U.S. Immigration Act, 1917,
an offence was held to be committed within three miles of
an uninhabited island. Also, Ministére Public v. Mallegni,
France, Criminal Court of First Instance, Ajaccio 15 I.L.R.
(1948), 71. In the case of The Anna 5 C.Rob.(1805), pp.373,
385 in 1805 the British High Court of Admiralty, adjudica=-
ting the capture of an American vessel by a British
privateer, held this to be illegal because within territorial
waters: the point of capture was 5 miles from the mainland
but within 3 miles of uninhabited islands.




complementary to that of emergence at high tide: it was not
an alternative criterion. Although not adopted by the
Second Commission in 1930, it had powerful advocates and
Gidel, for example, continued to maintain this criterion:
his definition in his classic monograph, published in 1934,
ran as follows:
"Une 1le est une &lévation naturelle du sol maritime
qui, entourée par 1l'eau, se trouve d'une maniere
permanente au-dessus de la marée haute et dont les
conditions naturelles permqﬁtant la résidence stable
de groupes humains organisés." 23
It may be noted that, for Gidel (and unlike the British
proposal in 1930) habitability was to be proven as a question
of fact, thus avoiding argument about an islands capacity
for habitation where this was hypothetical and not
accomplished fact. Moreover, occasional habitation, for
example by seasonal fishermen or visiting survey teams would -
not have sufficed, for he demanded "la résidence stable de

groupes humains organisés".

Clearly, this criterion of actual habitation was not
aimed simply at ensuring that only islands of a certain size
counted for the purpose of generating a territorial sea:
that aim could have been secured by a simple requirement of

surface area.

In the course of the discussion of Professor Francois!
Third Report to the International Law Commission in 1954, an

attempt was made by Lauterpacht to introduce the requirement

23 Gidel, Le Droit International Public de la Mer (1934).
Vol.ITI, p.681.




