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Introduction: the regulatory dilemma in
international financial relations

THILO MARAUHN

I. The globalisation of capital markets: benefits and risks

The globalisation of capital markets has become the subject of a broad
public debate.' It is no longer perceived as a purely technical topic. Its
benefits and risks are part of a truly political discourse that has long left
the secluded environment of the financial and academic elite. Benefits
and risks of such globalisation are thus not only discussed from the
perspective of economic rationality but are assessed against a whole
set of heterogeneous values, such as democracy,” human rights,” and
many more. While the debate has thus become much more vivid it
is increasingly at risk to be governed by ideological motivations rather
than rational arguments. Pleading for rationality does not mean to
return to purely technical or even elitist considerations. Rather it
aims at establishing a procedural framework to accommodate all the
relevant aspects that should be taken into account by political, eco-
nomic, and other decision-makers. Such procedural framework can
effectively be provided by public international law arrangements.
While this has been realised in other sectors of an increasingly global

' See, inter alia, Richard A. Grasso, “Globalization of Capital Markets’, (1997) 21(2) Fordham
International Law Journal 390-6; Dragana M. Duri¢, ‘Globalization of Financial Markets’,
(1999) 50(1082/83) Review of International Affairs 15-21; Sol Picciotto and Jason Haines,
‘Regulating Global Financial Markets’, (1999) 26(3) Journal of Law and Society 351-68;
Eilis Ferran and C.A.E. Goodhart (eds.), Regulating Financial Services and Markets in the
Twenty First Century (Oxford, 2001); Joseph E. Stiglitz, ‘Principles of Financial Regulation —
A Dynamic Portfolio Approach’, (2001) 16(1) World Bank Research Observer 1-18.
Chantal Thomas, ‘Does the “Good Governance Policy” of the International Financial
Institutions Privilege Markets at the Expense of Democracy?’ (1999) 14(2) Connecticut
Journal of International Law 551-62,

Cf. Ross P. Buckley, ‘The Essential Flaw in the Globalisation of Capital Markets — Its
Impact on Human Rights in Developing Countries’, (2001) 32(1) California Western
International Law Journal 119-31. ‘
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2 INTRODUCTION

economy,* capital markets have for one and another reason largely
escaped the regulatory power of public international law. Even the
academic discourse has long been led by economists and experts in
private law with a significant silence on the side of political scientists
as well as experts in public law.”> The situation seems about to change,
most probably due to the topic moving into the wider political arena.
It is against this background that the research for this publication was
undertaken. The basic question to be addressed from a variety of angles
is whether there is a meaningful potential in the regulation of inter-
national financial relations at the level of public international law. In
spite of grand rhetoric such as ‘international financial architecture’® the
present contribution of public international law to a regulatory frame-
work for global capital markets is rather limited. Neither does the
reference to an ‘international financial architecture’ describe an existing
regime nor does it provide a blueprint for governance in international
financial relations. Rather it covers a great variety of institutions and
numerous forms of co-operation among actors on the international
financial markets. Whether or not there is a need for and a potential
impact of public international law in international financial relations
can only be assessed against the background of a much broader analysis.
A first part of this analysis must be a historical one,” considering the
factual dimension of the problem and the ups and downs of capital

* Bilateral as well as multilateral agreements related to foreign direct investment rather provide
a framework for the settlement of disputes than a set of substantive standards; cf. Christian
Tietje, ‘Die Beilegung internationaler Investitionsstreitigkeiten’, in Thilo Marauhn (ed.),
Streitbeilegung in den internationalen Wirtschaftsbeziehungen. Volkerrechtliche Einhegung
dkonomischer Globalisierungsprozesse (Tiibingen, 2005), pp. 47—62 at 49-51. Similarly, the
World Trade Organisation (WTOQO) does not integrate national economies into the global
economy but only tears down barriers to economic transactions in between these economies;
see Hans van Houtte, The Law of International Trade (2nd ed. 2002), at p. 128: ‘A free market
requires . .. liberalisation of the movement of goods and services as well as the prohibition
of restrictions on competition by the market participants.’

Rochael M. Soper, ‘Promoting Confidence and Stability in Financial Markets —
Capitalizing on the Downfall of Barings’, (1997) 7(2) Duke Journal of Comparative and
International Law 651-70; Herbert Kronke, ‘Capital Markets and Conflict of Laws’,
(2001) 286 Recueil des Cours/Académie de Droit International de La Haye 245-385;
Douglas W. Arner, ‘Globalisation of Financial Markets — An International Passport for
Securities Offerings?’ (2001) 35(4) International Lawyer 1543-88.

8 Cf. Peter Behrens, ‘The International Architecture of Global Financial Markets’ (1999)
6(3) Maastricht Journal of European and Comparative Law 271-98.

Such analysis is provided in this book by Benjamin J. Cohen (chapter 1). See also William
F. Shepherd, International Financial Integration — History, Theory and Applications in
OECD Countries (Aldershot, 1994).

w



