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Rational-legal authority

Rational-legal authority

Rational-legal authority (also known as rational authority, legal authority, rational domination, legal
domination, or bureaucratic authority) is a form of leadership in which the authority of an organization or 2 ruling
regime is largely tied to legal rationality, legal legitimacy and bureaucracy. The majority of the modern state of the
twentieth century are rational-legal authorities, according to those who use this form of classification.

Rational-legal authority

In sociology, the concept of rational-legal domination comes from Max Weber's tripartite classification of authority
(one of several classifications of government used by sociologists); the other two forms being traditional authority
and charismatic authority. All of those three domination types represent an example of his ideal type concept. Weber
noted that in history those ideal types of domination are always found in combinations.

In traditional authority, the legitimacy of the authority comes from tradition. Charismatic authority is legitimized by
the personality and leadership qualities of the ruling individual. Finally, rational-legal authority derives its powers
from the system of bureaucracy and legality.

Legal rationality and legitimacy

Under rational-legal authority, legitimacy is seen as coming from a legal order and the laws that have been enacted
in it (see also natural law and legal positivism).

Weber defined legal order as a system where the rules are enacted and obeyed as legitimate because they are in line
with other laws on how they can be enacted and how they should be obeyed. Further, they are enforced by a
government that monopolizes their enactment and the legitimate use of physical force.

Emergence of the modern state
Weber wrote that the modern state based on rational-legal authority emerged from the patrimonial and feudal
struggle for power (see traditional authority) uniquely in the Occidental civilization. The prerequisites for the
modern Western state are:
« monopolization by central authority of the means of administration and control based on a centralized and stable
system of taxation and use of physical force
* monopolization of legislative
* organisation of an officialdom, dependent upon the central authority
Weber argued that some of those atiributes have existed in various time or places, but together they existed only in
Occidental civilization. The conditions that favoured this were
= emergence of rational-legal rationality (various status groups in the Occident promoted that emergence)
« emergence of modern officialdom (bureaucracy), which required
¢ development of the money economy, where officials are compensated in money instead of kind (usually land
grants)
* quantitative and qualitative expansion of administrative tasks
» centralisation and increased efficiency of administration.
Weber's belief that rational-legal authority did not exist in Imperial China has been heavily criticized, and does not
have many supporters in the early 21st century.
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Modern state

According to Max Weber, 2 modern state exists where a political community has:

* an administrative and legal order that has been created and can be changed by legislation that also determines its
role

« binding authority over citizens and actions in its jurisdiction

* the right to legitimately use the physical force in its jurisdiction

An important attribute of Weber's definition of a modern state was that it is a bureaucracy.

The vast majority of the modern states from the 20th century onward fall under the rational-legal authority category.

Rational-legal leaders
The majority of modern bureaucratic officials and political leaders represent this type of authority.
Officials:

 are personally free.

= serve a higher authority.

¢ are appointed on the basis of conduct and their technical qualifications.

« are responsible for the impartial execution of assigned tasks.

¢ Their work is a full-time occupation.

« Their work is rewarded by a salary and prospects of career advancement.

Politicians:

* are solely responsible for independent action.

* must recognize that public actions that conflict with their basic policy must be rejected.
*» should have charismatic appeal to win elections under conditions of universal suffrage.
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Boaventura de Sousa Santos

Boaventura de Sousa Santos (Coimbra, 15 November 1940) is a
Professor of Sociology at the School of Economics, University of
Coimbra. De Sousa Santos has taught in various universities including
Yale, Wisconsin-Madison Law School and University of Warwick. He

is active in World Social Forum at Brasil.!'!

His writings are spread on areas of human rights, sociology of law, and

democracy.
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Boaventura de Sousa Santos.

[1] "Q&A: 'WSF Is As Much a Cultural Struggle As a Political One™ (hutp://www.
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Eugen Ehrlich

Eugen Ehrlich (born September 14, 1862, Czernowitz, Austrian Empire [now Chernovtsy, Ukraine] — died May 2,

1922, Vienna, Austria) was an Austrian legal scholar and sociologist of law.

He was born in Czernowitz (now Chernivtsi in Ukraine), which was at that time part of the Bukovina, a province of
the Austro-Hungarian empire. Ehrlich studied law in Vienna, where he taught and practised as a lawyer before
returning to Czernowitz to teach at the University there, a bastion of Germanic culture at the eastern edge of the
Austro-Hungarian Empire. He remained at the University for the rest of his teaching career and was Rector in
1906-7. During the turmoil of World War I, when Czernowitz was occupied several times by Russian forces, he
moved to Switzerland. After the break-up of the Austro-Hungarian Empire and the ceding of the Bukovina to
Romania, Ehrlich planned to return to Czernowitz, where he would have been required to teach in Romanian, but he
died of diabetes in Vienna in 1922.

The location and circumstances of his career were significant, as his experience of the Bukovina's legal culture,
where Austrian law and sharply contrasting local custom seemed to co-exist, caused him to question the hierarchical
notions of law propounded by such theorists as Hans Kelsen. Ehrlich is considered as one of the founders of the
modern sociology of law. He noted that earlier legal theories that recognize law as a sum of statutes and judgments
gave an inadequate view of the legal reality of a community. He drew a distinction between norms of decision and

M The latter actually govern the life in a society and can be regarded in popular

social norms or norms of conduct
consciousness, if not necessarily by lawyers, as law. For example, commercial usage and custom may develop and
be recognized and respected by courts of law. The point Ehrlich sought to make was that the "living law" which
regulates social life may be quite different from the norms for decision applied by courts. Norms for decision
regulate only those disputes that are brought before a judicial or other tribunal. Living law is a framework for the
routine structuring of social relationships. Its source is in the many different kinds of social associations in which
people co-exist. Its essence is not dispute and litigation, but peace and co-operation. What counts as law depends on

what kind of authority exists to give it legal significance among those it is supposed to regulate. Ehrlich's teaching is

lu
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that the sources of law's authority are plural and insofar as some of those sources are political and others cultural
they may conflict. Not all the norms of social associations should be thought of as law', in Ehrlich's view. Legal
norms are distinguished from merely moral or customary ones by the powerful feelings of revulsion which typically
attach to breach of them. They are, thus, regarded as socially fundamental. In addition, legal norms concern certain
kinds of relationships, transactions and circumstances which he desribed as 'facts of the law' - specially important
topics or considerations for social regulation.

Further reading

* Rehbinder, Manfred (1986). Die Begrundung der Rechissoziologie durch Eugen Ehrlich, 2nd edn.. Berlin:
Duncker & Humblot.

¢ Hertogh, Marc, ed (2009). Living Law: Reconsidering Eugen Ehrlich. Oxford: Hart. ISBN 978-1-84113-897-8.

¢ Cotterrell, Roger (1992). The Sociology of Law : An Introduction. 2nd edn.. Oxford: Oxford University Press.
ISBN 978-0-406-51770-8.
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International Institute for the Sociology of Law

The International Institute for the Sociology of Law (IISL) in Oiiati is the only international establishment which
is entirely devoted to teaching and promoting the sociology of law, socio-legal studies, and law and society research.

The IISL is a joint venture of the Research Committee on Sociology of Law I (also known as RCI2 of the
International Sociological Association) and the government of the Basque autonomous region in Spain. It is situated
(since 1989) in the Antigua Universidad del Pais Vasco (Old University of the Basque Country) in Ofiati. The
founding director of the 1ISL, André-Jean Amaud, had bronze plaques put on the walls of the renaissance building
with the names of some of the forefathers of modern sociology of law: Montesquieu, Henry James Sumner Maine,
Francisco Giner de los Rios, Henri Lévy-Bruhl, Achille Loria, Leon Petrazycki, Emile Durkheim, Max Weber,
Eugen Ehrlich, Karl Renner, Karl N. Llewellyn, Theodor Geiger, Georges Gurvitch, Nicholas S. Timasheff.

The IISL has four “official languages": English, French, Spanish and Basque. It houses a famous
library/documentation covering socio-legal literature in all big and many small languages. The Institute organises
socio-legal workshops and an international Master's Program in the Sociology of Law. Publications from the
workshops are regularly produced in both an English- and Spanish language series.

It recruits students from across the world for its Masters programme. The Masters programme is designed with a
6-month course work and 6 months of tesina. During the six months of course work students get exposed to wide
variety of areas of discussion. The official website provides you more details on the information of how the courses
in the past had been designed. During the tesina period (thesis) you are expected to write small thesis of students
choice. The degree currently has recognition of the state. Two students are awarded with scholarships every year.
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Literature

* Pierre Guibentif (ed.) Ofiati IISL-IISJ. 1989-2000: Introduction to the Institute and Report about its Activities.
Ofiati: IISL 2000.

¢+ Ofiati International Series in the sociology of Law (Richard Hart Publishers, Oxford)

¢+ Colleccién Oiiati: Derecho y Sociedad (Dykinson: Madrid)

Internal Links
Sociology of Law

Research Committee on Sociology of Law

External links

¢ hitp://www.iisj.net
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Judicial activism

Judicial activism describes judicial ruling suspected of being based on personal or political considerations rather
than on existing law. It is sometimes used as an antonym of judicial restraint.!"! ! The definition of judicial activism,
and which specific decisions are activist, is a controversial political issue, particularly in the United States. The
question of judicial activism is closely related to constitutional interpretation, statutory construction, and separation

of powers.

Origins of the term

Arthur Schlesinger Jr. introduced the term “judicial activism” in a January 1947 Fortune magazine article titled "The
Supreme Court: 194712

& -Schlcsinger's article profiled all nine Supreme Court justices on the Court at that time and explained the alliances and divisions among thern.
e
The article characterized Justices Black, Douglas, Murphy, and Rutledge as the "Judicial Activists” and Justices Frankfurter, Jackson, and
Burton as the “Champions of Self Restraint.” Justice Reed and Chief Justice Vinson comprised a middle group. — Keenan D. Kmiec ™

From the very beginning, the phrase was controversial. An article by Craig Green, An Intellectual History of Judicial
Activism, is highly critical of Schlesinger's use of the term. "Schlesinger's original introduction of judicial activism
was doubly blurred: not only did he fail to explain what counts as activism, he also declined to say whether activism
is good or bad,"*!
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Definitions

Black's Law Dictionary defines judicial activism as a “philosophy of judiciai decision-making whereby judges allow

their personal views about public policy, among other factors, to guide their decisions""*!

Political science professor Bradley Canon has posited six dimensions along which judge courts may be perceived as
activist:18! 2% majoritarianism, interpretive stability, interpretive fidelity, substance/democratic process, specificity
of policy, and availability of an alternate policymaker. David Strauss has argued that judicial activism can be
narrowly defined as one or more of three possible actions: overturning laws as unconstitutional, overturning judicial

precedent, and ruling against a preferred interpretation of the constitution.[”?

Others have been less confident of the term’s meaning, finding it instead to be little more than a rhetorical shorthand.
Kermit Roosevelt III stated that "in practice 'activist' turns out to be little more than a rhetorically charged shorthand
for decision the speaker disagrees with";® 23 likewise, former Solicitor General under George W. Bush, Theodore
Olson stated in an interview on Fox News Sunday, in regards to a case for same-sex marriage he had successfully
litigated for, that “most people use the term "judicial activism” to explain decisions that they don't like,"®! 2 Others
such as current Supreme Court Justice Anthony Kennedy have scolded this approach as unhelpful because it relies

on subjective judgments ornn

Debate

Detractors of judicial activism charge that it usurps the power of the elected branches of government or appointed
agencies, damaging the rule of law and democracy.“z] Defenders of judicial activism say that in many cases it is a

legitimate form of judicial review, and that the interpretation of the law must change with changing times.

A third view is that so-called "objective" interpretation of the law does not exist. According to law professor Brian Z.
Tamanaha, "Throughout the so-called formalist age, it turns out, many prominent judges and jurists acknowledged

PR s : . ull3
that there were gaps and uncertainties in the law and that judges must sometimes make choices. 13

Some proponents of a stronger judiciary argue that the judiciary helps provide checks and balances and should grant
itself an expanded role to counterbalance the effects of transient majoritarianism, i.e. there should be an increase in
the powers of a branch of government which is not directly subject to the electorate, so that the majority cannot
dominate or oppress any particular minority through its elective powers.ml Moreover, they argue that the judiciary
strikes down both elected and unelected official action, that in some instances acts of legislative bodies reflect the
view the transient majority may have had at the moment of passage and not necessarily the view the same legislative
body may have at the time the legislation is struck down, that the judges that are appointed are usually appointed by
previously elected executive officials so that their philosophy should reflect that of those who nominated them, that
an independent judiciary is a great asset to civil society since special interests are unable to dictate their version of
constitutional interpretation with threat of stopping political donations.

Examples

The following have been cited as examples of judicial activism:

* Brownv. Board of Education - 1954 Supreme Court ruling ordering the desegregation of public schools! !
* Roe v. Wade - 1973 Supreme Court ruling decriminalizing abortion!"®!
* Bushv. Gore - The landmark United States Supreme Court case between the major-party candidates in the 2000

presidential election, George W. Bush and Al Gore. The judges voted along ideological lines, 5-4, to halt the

recount of ballots in Florida and. in effect, elect Bush President. !”!

¢ Citizens United v. Federal Election Commission - 2010 Supreme Court decision overturning Congressionally
enacted limitations on corporate political spending[181

* Perryv. Schwarzenegger - 2010 decision by federal judge Vaughn R. Walker overturning California's

constitutional amendment to ban same-sex marriage“g]
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Geographical differences

While the term was first coined and is often used in the United States, it has also been applied in other countries,
particularly common law jurisdictions.

Notes
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htm) 92 Cal. L. Rev. 1441, 1447 (2004).)
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every-judge-is-an-activis_b_230696.html) by Allison Kilkenny, The Huffington Post, July 13, 2009

¢ Movement for Rule of Law Pakistan (http://www.movementforruleoflaw.com)
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Judicial activism in the European Union

The European Court of Justice has historically been an important driver of integration in the EU by performing

judicial activism. i

Cases

In the Cassis de Dijon Case the European Court of Justice ruled the German laws prohibiting sales of liquors with
alcohol percentages between 15% and 25% conflicted with EU laws. This ruling confirmed that EU law has primacy
over Member-State Iaw. 2! When the treaties are unclear it leaves room for the Court to interpret it in different ways.
When EU treaties are negotiated it is difficult to get all governments to agree on a clear set of laws. In order to
compromise governments agree to leave a decision on an issue to the Court. 3 the Court can only practice judicial
activism to the extent the EU Governments leave room for interpretation in the treaties. 4) The Court makes
important rulings that set the agenda for further EU integration, but it cannot happen without the consensual support
of the Member-States. ') The most recent case of judicial activism of the European Court of Justice is the Metock
case which determined that the strict Danish and Irish immigration laws conflict with EU laws. Article: 11

Lisbon Treaty

In the Irish referendum on the Lisbon Treaty many issues not directly related to the treaty, such as Abortion were
included in the debate, because of worries that the Lisbon Treaty will enable the European Court of Justice to make
activist rulings in these areas. After the rejection of the Lisbon Treaty in Ireland, the Irish Government received
concessions from the rest of the EU countries to make written guarantees that the EU will under no circumstances
interfere with Irish abortion, taxation or military neutrality. [ fretand voted on the Lisbon Treaty a second time in
2009 with a 67.13% majority voting Yes to the treaty.
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Jury research

Jury research is an umbrella term for various methods of research associated with jury trials. It could include (but is
not limited to) prospective jurors demographic research, mock trials, jury selection, shadow jury or post-trial jury
interviews. Generally jury research is a part of a trial strategy in high stakes cases in civil or criminal litigation.

History

There have been plenty of attempts to use science—particularly psychology or sociology—to get an edge in jury
trials. Jury research was successfully used during the IBM antitrust trial in 1969 and O. J. Simpson murder case.
Today, there are many companies and individuals providing services as jury consultants or trial strategists.

Research for jury trials comprises a small proportion of jury research. Academic research on juries produces
hundreds of articles per year from scholars in psychology, communication, sociology, and criminal justice. This
research is conducted to understand how juries operate rather than to give one side or the other an edge in a specific
trial. Jury consultants and trial strategists represent just a few of the people who research jury trials.

Methods and myths

Jury consultants can not guarantee victory in a case, nor can they pick a jury that will rule in their client's favor.
Their job is rather to shape trial team strategy so it tells the most persuasive story accommodating a particular
venue's jurors preexisting beliefs and experiences.

Regular market research techniques are usually used—phone surveys, focus groups, feedback sessions and so on.
Surrogate jurors are selected to represent a jury pool in a venue. They are presented with general demographic
questions and some facts relevant to the case. Facts could be presented in different combinations to groups in order
to test different strategies. Visual exhibits, witnesses, metaphors and examples of a case, timeline of events—all
could be subjected to multiple jurors perspectives.

Pre-trial research techniques are also sometimes used to prepare for settlement negotiations. Post-trial juror
interviews sometimes allow for better understanding of mistakes or good arguments made in a trial, and that
knowledge could be used for future trials or for an appeal.

Further reading

* Erlanger, Howard S. (1970). "Jury Research in America: Its Past and Future" '), Law & Society Review 4 (3):
345-370. doi:10.2307/3053091.

External links
* Jury Research articles from AP-LS 121
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Pat Lauderdale

Pat Lee Lauderdale (born Washita, Oklahoma, U.S.A. October 19, 1954) received his doctorate in the sociology of
law from Stanford University and was a professor in the School of Justice and Social Inquiry at Arizona State
University. In 2008, he was appointed a visiting scholar at the Center for Comparative Studies in Race and Ethnicity

at Stanford University. His teaching and research interests include indigenous jurisprudence, racialization, diversity,
global indigenous struggles, law and the social science, and international terrorism. In the 1980s he helped create the
Herbert Blumer Institute in Costa Rica with the goal of discovering and describing alternatives to violence and
criminal law. He also is known internationally for his research on the relationship between social deviance, law and

diversity, and is a former editor of the International Studies Quaﬂerly.[ll 2131

His seminal book "Law and Society" (with James Inverarity and Barry Feld) has been translated into Japanese. His
related research has been published in Spanish, German, and Italian (including the Calabrian dialect).

He is the former Director of the University-wide Ph.D./J.D. program in Justice Studies, Law, and the Social
Sciences. Before coming to ASU in 1981, Dr. Lauderdale was an Associate Professor of Sociology and Law at the
University of Minnesota. He previously was a Visiting Scholar at the University of California, Santa Cruz. He has
received Fulbright Research Fellowships to Costa Rica and Austria. He also has been a Visiting Scholar and
Professor at the University of Lecci, ltaly, the University of Austria, and Stanford University. In 2007, he received
an invitation to be a Fulbright Senior Specialist for a research project on "Indigenous peoples, minorities and
globalization," Department of Sociology and UNISA Press, University of South Africa. He was a National President
of Phi Theta Kappa Honorary Society and a Woodrow Wilson Scholar.
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