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FOREWORD

by John Beechey

Asia’s emergence as an economic powerhouse and the readiness with which governments,
public and private sector enterprises, managers, and entrepreneurs in Asia have risen to the
opportunities and challenges of globalization rank among the most significant develop-
ments in world trade in recent years.

As that engagement in international trade continues to burgeon, recourse to arbitration, for
centuries a preferred option for the resolution of commercial disputes in the West, has seen
a dramatic increase in Asia. Some Asian jurisdictions have long provided for arbitration: it
is part of the legislative fabric. In others, the use of arbitration is either restricted or still
regarded with a degree of ambivalence.

Arbitral institutions around the world have seen workloads grow to an extent unimaginable
even 20 years ago. Many of them can attribute at least part of that growth to cases from the
Asia-Pacific region. Among the institutions which have seen the greatest increases in such
referrals are those located in, or close to, these vibrant and emerging markets. Some are new,
some are long established, but, new or old, they need to be able to demonstrate that users
might safely put their confidence in arbitration as an effective means of resolving both com-
mercial and investor-State disputes. The better users and potential users of arbitration are
informed about, and the more they are engaged in, the process, the more likely it is that
parties who ultimately resort to arbitration will consider that they have had a proper oppor-
tunity to be heard as and when the time comes.

In that regard, the publication of the Asia Arbitration Handbook is a timely and important
contribution to the process of making users aware of the advantages, the peculiarities, and
the pitfalls of arbitration in Asia. The editors have identified some 24 jurisdictions in the
region as appropriate subjects for informed and perceptive commentary. That is an ambi-
tious exercise and it is one in which they have succeeded: the Asia Arbitration Handbook
brings together contributions from writers with first-hand knowledge and experience of
what arbitration is about in each of these diverse jurisdictions. They explain in clear and
authoritative terms what might be expected.

It is with great pleasure, therefore, that I take the opportunity to write these few words of
introduction and to congratulate the editors, Michael Moser, John Choong, and their team
for their initiative in producing this book.

John Beechey
Chairman, ICC International Court of Arbitration
Paris



FOREWORD
by Neil Kaplan CBE QC SBS

There is no shortage of books on arbitration and hardly a week goes by without a new
release. Arbitration in Asia has seen a veritable explosion during the last 25 years and thus it
is no surprise that books on arbitration in the wider Asia-Pacific region are needed and are
of wide interest.

Michael Moser and John Choong have put together a stellar cast of contributors to encap-
sulate in one work all that is needed to know about international arbitration in no less than
24 different jurisdictions in the region with a bonus chapter on the ICC. The ICC has seen
a significant growth in its Asia-Pacific workload as have the other major centres in the
region.

The advantage of this book is that it contains all the information in one volume on a coun-
try—by-country basis—all predicated on the same template for ease of reference. It is a very
comprehensive list of jurisdictions. Each author or group of authors is well known and
knowledgeable in the law of their jurisdiction. The 24 countries are a mélange of common
law and civil law backgrounds. Each chapter introduces the legal system, discusses the his-
tory of arbitration, and comments on present and future trends. There follows a discussion
of the relevant law on arbitration, local institutions, the role of the court in support of arbi-
tration, the procedures adopted during an arbitration, and of course the vexed question of
challenges and enforcement. Each chapter has a strong focus on the actual practice of arbi-
tration and the attitude of the courts to arbitration. A user-friendly venue requires a sup-
portive judiciary so it is very helpful to be forewarned!

What makes this work stand out is that it also devotes a section to investor-State arbitration
which, it is assumed, will become increasingly relevant in this region.

As the law and practice of arbitration develops in these jurisdictions it is hoped that the
publishers will find a convenient way of tracking these developments through regular
updates before the need for a second edition becomes apparent.

All the authors are to be congratulated on giving up their valuable time to share the knowl-
edge that each has accumulated through their respective practices.

As the late Lord Bingham purposely and presciently misquoted from Arthur Hugh Clough
in Lord Bingham’s Preface to one of the first books on Hong Kong arbitration ‘But eastward
look, the land is bright’.

Neil Kaplan
London and Hong Kong
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PREFACE

In recent years, Asia has come to play a major role in world trade and investment. Not sur-
prisingly, one consequence of this development has been a dramatic rise in the number of
arbitrations in Asia. This has been matched by a proliferation of arbitral institutions, the
modernization of arbitral laws, and a growing adherence to international arbitration con-
ventions throughout the region.

This volume is intended to provide a handy yet comprehensive reference to the law and
practice of international arbitration in Asia. The book covers 24 Asian jurisdictions, each of
which is dealt with in a separate chapter. A special chapter is included on ICC arbitration in

Asia. In 2008 the ICC Court of Arbitration established the first ever branch of its Paris-
based Secretariat in Hong Kong,.

Each of the jurisdiction chapters in the book adheres to a common structure and format.
This not only allows for ease of navigation but ensures, to the extent possible, that all of the
same topical issues are covered in each of the jurisdictions surveyed.

One of the principal aims of this book has been to address both international commercial
arbitration and investor-State arbitration in each of the major Asian jurisdictions. The latter
topic has recently begun to capture attention in Asia and is likely to be of increasing impor-
tance in the years ahead.

Our hope is that this book will prove to be a valuable resource for practitioners, scholars,
students, and business persons alike.

In compiling this book, we owe a large debt of gratitude to the many contributors who have
generously taken time off from their busy schedules, to share their knowledge, experience,
and unique perspectives on arbitration. We are also particularly grateful for the deference
which they have shown to our several rounds of editorial changes.

We would like to acknowledge the extraordinary support we have received from the team at
OUP, and in particular, from Vicky Pittman, Amanda George, Jessica Huntley, Fiona
Stables, and Joy Ruskin-Tompkins. This book would not have made the publication dead-
line, without their professionalism and enthusiasm throughout the process.

Lastly, given the ambitious scope of the present undertaking, and the volume and range of
material covered, there will no doubt be room for further improvement. This will have to
await a future edition of the book. In the meantime, we look forward to receiving sugges-
tions or clarifications on any of the material, which can be addressed to us and sent through

the publishers.

Michael ] Moser and John Choong
Hong Kong
July 2011
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ALPHABETICAL CONTENTS

Australia 1011
Bangladesh 943
Brunei 745
Cambodia 533
Hong Kong SAR 189
ICC Arbitration in Asia 1127
India 843
Indonesia 817
Japan 3
Kazakhstan 391
Republic of Korea 53
Lao PDR 559
Macau SAR 277
Malaysia 623
Mongolia 355
Myanmar 787
New Zealand 1079
Pakistan 901
People’s Republic of China 113
Philippines 429
Singapore 671
Sri Lanka 977
Taiwan 309
Thailand 581
Vietnam 483
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EDITORS

Michael Moser is a leading international arbitrator based in Asia. He has acted as arbitrator
or counsel in more than 300 cases under the rules of the ICC, LCIA, UNCITRAL, HKIAC,
SIAC, AAA/ICDR, JCAA, CIETAC, the SCC Stockholm Arbitration Institute, and others.
Resident in Asia for more than 30 years, he was previously China Managing Partner for
Freshfields Bruckhaus Deringer.

Mr Moser is Honorary Chairman of the Hong Kong International Arbitration Centre, a
Court Member of the LCIA, Board Member of the SCC Stockholm Arbitration Institute,
Vice President of the Asia Pacific Regional Arbitration Group, Co-Chair of the China
International Arbitration Club, International Advisory Board Member of the SIAC, and a
Commission Member of CIETAC. He is a Chartered Arbitrator, a Fellow of the CIArb and
a panel member of the leading arbitration institutions. He is also General Editor of the
Journal of International Arbitration.

Mr Moser is a graduate of the Harvard Law School and holds a PhD (With Distinction)
from Columbia University.

Mr Moser is a member of 20 Essex Street Chambers in London and maintains offices in
Singapore and Hong Kong.

John Choong is based in the Hong Kong office of Freshfields Bruckhaus Deringer, special-
izing in Asia-related cross-border disputes, especially arbitration.

Mr Choong has over ten years of disputes experience in both Hong Kong and Singapore, and
has been involved in some of the most important international commercial and treaty arbi-
trations in Asia, including several billion-dollar arbitrations. His matters have involved arbi-
trations under the major rules, in a broad range of industries in much of Asia (including
Hong Kong, the PRC, Singapore, India, Indonesia, the Philippines, Malaysia, Taiwan,
Japan, Vietnam, Brunei, and Mongolia), and in litigations up to the UK Privy Council.

He is a Fellow of the Chartered Institute, and the Hong Kong and Singapore Institute of
Arbitrators, and has been listed as a leading individual for dispute resolution in Chambers
Global.

Mr Choong is admitted in Hong Kong, England and Wales, and Singapore, and has pub-
lished with OUP, Kluwer, and Juris. He is also one of the two General Editors of 7he Hong
Kong Arbitration Ordinance: Commentary and Annotations (Sweet & Maxwell, 2011).



CONTRIBUTORS

Tan Sri Cecil Abraham of Zul Rafique & Partners has been involved as Counsel and
Arbitrator in more than 100 arbitrations held under the ICC, SIAC, KLRCA, LCIA, ICSID
Rules and ad hoc arbitrations. He is a Chartered Arbitrator and a Fellow of the CIArb UK,
MIArb, SIArb, and ACICA. He is a Council Member of the International Council of
Commercial Arbitration (ICCA), Member of the Permanent Court of Arbitration, and
former Member of the LCIA Court.

Narendra Adiyasa is a Senior Associate at Hiswara Bunjamin & Tandjung with over seven
years’ experience, focusing on commercial dispute resolution issues. He has extensive experi-
ence in arbitration, mediation, and litigation matters in Indonesia. Narendra studied under
Prof Priyatna Abdurrasyid of BANI and has kept close ties with the arbitration community
in Jakarta. He focuses on continuing to improve and expand the use of arbitration in
Indonesia. He is licensed to practise law in Indonesia.

Thida Aye is a former adviser to Township Court, under the Supreme Court of Myanmar.
She is also a former judge, Civil Township Court, Yangon Division, Myanmar. In 1996, she
left public life and joined an international law firm in Yangon. Her practice areas include
project finance, general foreign direct investment, corporate, contracts, taxation, real estate,
energy, telecommunications, and legal compliance issues.

Charles Ball is International Counsel at Hiswara Bunjamin & Tandjung, Herbert Smith’s
associated office in Indonesia. A qualified US/UK lawyer, he came to Jakarta from Herbert
Smith’s Tokyo office in 2007 to head up the growing international disputes practice in
Indonesia. He has extensive experience in Asia, including ICC, BANI, SIAC, and AAA
arbitrations. Charles recently became one of the youngest members appointed as an arbitra-
tor at the Baden Arbitrase Nasional Indonesia (the Indonesian National Arbitration Board,
or BANI).

Sir Ian Barker practises from Bankside Chambers (Auckland and Singapore) as an arbitrator
domestically and internationally. As a Judge of the High Court of New Zealand for 21 years,
he ran the Commercial List there for 11 years. He is the New Zealand member of the ICC
Commission on Arbitration, a New Zealand nominee on the ICSID Panel, a past president
of AMINZ, a door-tenant of Essex Court Chambers, and 2 member of various arbitration
panels.

Thayananthan Baskaran is a Partner with Zul Rafique & Partners in Kuala Lumpur. He
regularly appears as counsel in arbitrations. He is primarily involved in arbitrations to resolve
disputes arising from building and engineering contracts. He is a Member of the Chartered
Institute of Arbitrators and is on the panel of arbitrators of the Kuala Lumpur Regional
Centre for Arbitration.

Uzair Karamat Bhandari is a Partner at Bhandari, Naqvi & Riaz. He specializes in dispute
resolution issues, especially arbitration matters, and is admitted to practice before the
Supreme Court of Pakistan. He attended Punjab Law College before going on to obtain a
Bachelors degree in Jurisprudence from the University of Oxford as a Rhodes Scholar.
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Contributors

He subsequently also completed his BCL course at Oxford. He has also lectured for many
years on contract law.

Batzaya Bodikhuu is a director of Anand & Batzaya Advocates, one of Mongolia’s leading
law firms. He holds an LLB from the University of Vest in Romania, and a Masters in arbitra-
tion from the Mongolian National University. Before joining his current firm, he worked for
a number of years with a US law firm. Batzaya’s experience covers a wide range of areas,
including business disputes and corporate law. Batzaya is admitted to practice law in

Mongolia.

L-Martin Desuatels is Regional Managing Partner of DFDL Mekong and has practised law
in the Indochina region for ten years. He specialized in International Banking and Finance
Law at the London School of Economics. Before joining DFDL Mekong, he worked for the
largest French international law firm, Gide Loyrette Nouel. He has worked on several major
projects in the energy sector, notably on private power policy in Cambodia as well as on
several IPPs in Laos, Vietnam, and Cambodia.

Juan Paolo F Fajardo is an Associate of ACCRA LAW Offices. He obtained his Juris Doctor
degree from the University of the Philippines College of Law and is a member of the presti-
gious Order of the Purple Feather. He was Chairman of the Editorial Board of the Philippine
Law Journal and served as a clerk in the Philippine Supreme Court. He was a recipient of the
distinguished Justice Vicente V Mendoza Best Paper Prize in Judicial Review.

James Finch has been practising law in Myanmar since 1995. During that time he has worked
on a vast array of matters principally on behalf of foreign clients, including real estate, aircraft
leasing, labour issues, health care, construction, heavy machinery, trade marks, banking, IT,
technology, and dispute resolution. In addition to the present publication he has, with Thida
Aye, co-authored two previous chapters on arbitration in international treatises.

Jason A Fry LLB, BCL (Oxon), FCIArb, Secretary General, ICC International Court of
Arbitration and Director of Dispute Resolution Services of the ICC. Jason was previously a
partner of the international arbitration practice of Clifford Chance LLP. He is an experi-
enced advocate and arbitrator in international proceedings and a Solicitor of the Supreme
Court of England and Wales and Barrister and Solicitor of the High Court of New Zealand.
Jason was the ICA Member for New Zealand from 1999-2007.

Bjorn Gehle is a partner at Pinsent Masons LLP and recognized as one of Australia’s leading
practitioners in International Arbitration. With over ten years of experience in International
Arbitration, Bjérn has advised and represented clients in disputes throughout Asia, Europe,
Africa, the Middle East, and Australia under most major international arbitration rules. He
has published widely in the field of international arbitration and is dually qualified and
admitted to practice in Australia and Germany.

Moin Ghani is an Associate at Dr Kamal Hossain and Associates in Bangladesh. During
2008-9 he was a member of the team of counsel for Bangladesh in an ICSID arbitration
against a major international oil company. He has also acted as counsel for a number of arbi-
trations held in Bangladesh under the Bangladesh Arbitration Act, 2001 and has advised
both national and international clients on matters related to international commercial
arbitrations.
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William D Greenlee, Jr is a Partner and Head of China Desk at DFDL Mekong. He focuses
on corporate finance, M&A, and project finance. He is involved in negotiating, structuring,
documenting, and managing large private equity and opportunity-fund companies and
transactions. William is a member of the State Bar of California, State Bar of Nevada, State
Bar of California International Law Section, and the Inter-Pacific Bar Association.

Rupert JW Haw was admitted as an attorney of the High Court of South Africa and acted as
alitigation attorney before being appointed a senior manager of Deloitte Forensic & Dispute
Services. He managed several contentious financial crime investigations in Africa and the
Middle East before moving to Cambodia and taking up corporate and commercial work. He
served on the Selection and Inception Commission of the National Arbitration Centre and
continues to consult to clients in South-East Asia.

Alastair Henderson is a Partner in Herbert Smith’s arbitration practice in South-East Asia
and divides his time between the firm’s offices in Singapore and Bangkok. He has worked in
Asia since 1993 and is recognized internationally as a leading practitioner in this field. A
wide-ranging caseload includes construction, engineering, and infrastructure disputes,
energy disputes, domestic and international trade claims, investment claims, and general
commercial and financial cases as well as regular appointments as an arbitrator.

Hoang Thi Thanh Thuy obtained a Bachelor of Law degree from Ho Chi Minh City
University of Law in 2003. She has been working in Freshfields Bruckhaus Deringer LLP for
a period of five years. Thuy has advised on a number of contentious matters involving the
courts as well as arbitration. Her areas of practice include dispute resolution as well as general
corporate.

Dr Kamal Hossain has extensive experience in international arbitrations. He is a member of
ICSID panel of arbitrators; ILA (vice chairman); and LAWASIA. He was a member of the
arbitral tribunal constituted under UNCLOS Annex VII in the case between Singapore and
Malaysia (2003-5), and between Guyana and Suriname (2004-7). He led a legal team rep-
resenting Bangladesh to a successful outcome in an ICSID arbitration against a major inter-
national oil company (2008-9).

Dharshanie Illukpitiya is Counsel of Messrs F] & G de Saram a leading law firm in Sri Lanka.
She represents clients in all judicial and quasi-judicial fora including arbitrations in relation
to areas of law such as banking law, company law, intellectual property, labour law, adminis-
trative law, and land law. She has appeared as Counsel of the Firm on behalf of Sri Lankan
corporations in local and international arbitrations held in Sri Lanka.

Shreyas Jayasimha is a Partner of AZB & Partners and specializes in litigation and arbitra-
tion. He is the Secretary of the LCIA Asia-Pacific Users Council, Regional Editor (South and
Central Asia) of the IBA Arbitration Committee Newsletter, Certified Tutor and Member of
CIArb, UK and has trained as a mediator. Shreyas is an alumnus of NLSIU, Bangalore, and

was a Chevening Scholar at the University of Warwick.

Doug Jones is a leading international arbitration specialist in the Asia-Pacific region. His
areas of expertise include international and domestic arbitrations under the ICC, LCIA,
AAA, KLRCA, SIAC, ACICA, DIAC, ICDR Rules as Arbitrator and Counsel. Doug is a
chartered arbitrator and is the president of CIArb and ACICA and was identified in 2011 as
one of only 5 ‘Star’ individuals in Australia (Chambers Asia Pacific).
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Ms Khong Cheng-Yee is the Director and Counsel in charge of the ICC International Court
of Arbitration Secretariat—Asia Office, based in Hong Kong. She is admitted as a Solicitor
of the Supreme Court of England and Wales and as an Advocate and Solicitor in Malaysia. A
former member of the ICC Court Secretariat in Paris, Ms Khong practised at Freshfields
Bruckhaus Deringer in London and Paris, as well as Shooklin & Bok in Kuala Lumpur,
where she specialized in international arbitration. Ms Khong can be contacted at chengyee.
khong@iccwbo.org.

Kap-You (Kevin) Kim is head of Bae, Kim & Lee LLC’s Arbitration Group, the recognized
leader in dispute resolution in Korea. Kevin is also Secretary General of the ICCA and a
Court Member at the ICC Court and the LCIA Court among other positions. Kevin has
acted as counsel or arbitrator in over 180 commercial arbitral proceedings conducted under
various rules including ICC, LCIA, AAA, SIAC, HKIAC, LMAA, JCAA, UNCITRAL, and
KCAB.

Milton Lawson graduated from the University of Lancaster in the UK, where he obtained a
Masters Degree in Philosophy. He trained as a litigation lawyer in a major London litigation
practice, and has experience in a wide range of commercial litigation and arbitration matters.
He currently runs Freshfields Bruckhaus Deringer LLP’s Ho Chi Minh City office. Having
been based in Vietnam since 1993, he is one of the longest serving foreign lawyers working
in Vietnam.

Victor P Lazatin is a Senior Partner of ACCRA LAW Offices. He served as President of
the Philippine Institute of Construction Arbitrators and Mediators and is President of the
Philippine Dispute Resolution Center. He was a member of the Committees drafting the
Supreme Court’s Special Rules of Court on ADR, the Department of Justice’s Implementing
Rules and Regulations of the ADR Act of 2004, the Construction Industry Arbitration
Commission’s Implementing Rules and Regulations, and the IPO’s Arbitration Rules.

Nigel NT Li is a Partner at Lee and Li, Attorneys-at-Law. He is an experienced international
arbitrator and lawyer. Currently serving as Chairman of the Chinese Arbitration Association,
Taipei, he has made considerable effort in raising the quality of transnational arbitration and

has contributed greatly to cross-strait and international exchanges. He is registered as an
arbitrator of the Chartered Institute of Arbitrators, the HKIAC, and CIETAC.

Lim Wei Lee is a Partner in the Commercial and Corporate Disputes Practice at
WongPartnership LLP, with significant practice experience in arbitrations in Asia. She has
acted in multi-million dollar commercial arbitrations, and acted as counsel in arbitration-
related Singapore court proceedings. Wei Lee practises across a broad range of matters,
including commercial and corporate disputes, fraud, international trade, and investment
disputes, as well as insolvency.

Angela Lin is a Partner at Lee and Li, Attorneys-at-Law. Her forte lies in construction litiga-
tion, arbitration, and mediation, and she is active in local and international arbitration soci-
eties. She is registered as an arbitrator of the Chinese Arbitration Association, Taipei (CAA),
a mediator of the CAA Mediation Center, and in addition is an associate mediator of the
Singapore Mediation Center.

Ma Zhihua (Arthur) is an Associate with Fangda Partners in Beijing, focusing on PRC-
related dispute resolution and specializing in arbitration. He has represented both Chinese
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