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Preface to the Second Edition

In the more than five years since the first edition was published, antitrust
law has continued to evolve rapidly and in important ways. In the United
States, the Supreme Court and lower courts have continued to look increasing-
ly to economic analysis to refine and narrow the substantive rules of antitrust
law. Internationally, competition law and policies have expanded to more than
100 nations which now participate to varying degrees in a still developing glob-
al competition policy system. These developments have together created new
challenges for antitrust professors, but also exciting opportunities for greater
perspective and deeper understanding for both experienced and new students
to the subject.

We are very pleased, therefore, to bring you this thoroughly updated second
edition. The book’s basic structure and contents will be familiar to prior
adopters and we hope inviting to new ones. As with the first edition, we have
strived to make the second edition a compelling introduction to how antitrust
is practiced today. To accommodate different styles of teaching and different
degrees of emphasis on economics, we hope you will find it both user-friendly
and sophisticated. In addition to updating throughout to reflect the latest court
decisions, enforcement actions, and commentary (including Supreme Court
antitrust decisions through the 2006-07 term), several chapters have been
revamped more substantially. The treatment of antitrust economics in Chapter
1 has been expanded and now includes an appendix on cost concepts for those
teachers inclined to delve more deeply into antitrust law’s economic underpin-
nings. To reflect major areas of change, Chapter 4 (Distributional Relation-
ships) has been significantly revised to take full account of the Supreme Court’s
2007 decision in Leegin. Likewise, Chapter 6 (Dominant Firm Behavior) has
been significantly updated to reflect the considerable developments that have
taken place with respect to the treatment of single firm conduct. Finally, we
have added several “Comparative Perspective Sidebars” to facilitate classroom
discussion of competition law developments in the rest of the world, especially
the European Union. Additional and significantly revised Notes and Sidebars
also have been interspersed throughout the book.

We are grateful for the many suggestions we received from adopters of the
first edition which have helped us to improve the second. In particular, we
express our appreciation to Professors Peter C. Carstensen, Alvin K. Klevorick,
James C. May, and Peter P. Swire. For updating their Sidebars, we also thank
Kathryn M. Fenton and Professor Spencer Weber Waller. A very special note of
thanks and our deep appreciation goes to Professor Steven C. Salop, who pro-
vided us extensive comments, freely offered us the benefit of his extraordinary
insights into antitrust economics and law, and even took up his pen on occasion
to help us better frame some key issues.

We also thank the many students past and present who provided the
research assistance and other support necessary to bring such a major under-
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vi PREFACE TO THE SECOND EDITION

taking to fruition. These include at Howard University, Nina R. Frant, Obinna
C. Ihekweazu, Marques S. Johnson, and Michelle M. Yost, and at American Uni-
versity, Katherine Chesnut. We are especially grateful for the work at Howard
of Kapil V. Pandit and Jack N.E. Pitts, Jr., who gave generously of their time,
intellect, skill, and good spirits under often demanding deadlines to keep the
book moving forward in the final months of preparation.

As with the first edition, a complete Teacher’s Manual will be available to
guide the use of the second and we encourage adopters to sign on to our
Author’s Forum in the West Education Network (TWEN), where we will post
supplemental material and updates as needed. We look forward to hearing com-
ments and reactions from established and new adopters, alike.

ANDREW I. GAVIL
WiLLiaM E. Kovacic
JONATHAN B. BAKER

Washington, D.C.
March 2008



Preface to the First Edition

In compiling and drafting this Casebook, our goal was to capture antitrust
law as it is understood and practiced today. Hence, the book emphasizes the
central role of concepts such as market power, efficiency, and entry across the
full spectrum of competitively sensitive conduct. It does so in a flexible format
that includes accessible narrative material, as well as charts, tables and figures
that enable in-class teaching. We hope it will provide an engaging, contempo-
rary, sophisticated and user-friendly vehicle for exploring the content and
boundaries of modern “competition policy.”

Reflecting our goals, the book has a number of distinctive features:

e Immediate exposure to the core issues of antitrust law. In a
unique opening chapter, the book uses three case studies to introduce the
core issues that shape competition policy. The case studies range from the
hard core violations in the lysine and vitamin cartel cases, to the more com-
plex Boeing-McDonnell Douglas merger. In addition, the chapter uses a
hypothetical “Coffee Shop” problem to introduce the economics of “market
power” and other fundamental economic concepts. The chapter also exam-
ines the Supreme Court’s Brunswick decision to demonstrate at the outset
how the analysis of “antitrust injury” has led modern courts increasingly
to focus on broad economic concepts in defining anticompetitive effects.
Through its case studies and case excerpts, the chapter quickly introduces
the fundamentals of modern antitrust analysis, including the rich factual
detail required to evaluate the reasonableness of most antitrust-sensitive
conduct.

* From categories to concepts. Traditionally, antitrust rules and
antitrust casebooks were organized by categories defined by the nature of
the relationships among the parties (e.g., horizontal, vertical) and type of
conduct at issue (e.g., concerted vs. unilateral). Although those categories
continue to play a role in modern antitrust analysis, today’s antitrust
lawyers, enforcers and courts focus far more on the nature of the anticom-
petitive effects, and in private cases, the antitrust injuries, alleged. A major
theme of the book, therefore, is that American antitrust law is evolving
away from reliance on narrow doctrinal categories towards a more unitary
analytical framework, driven by broad economic concepts such as market
power, entry and efficiency. Reflecting that theme, the book separately
groups conduct threatening collusive anticompetitive effects—including
traditional horizontal agreements, vertical intrabrand agreements and hor-
izontal mergers—and conduct threatening exclusionary effects—including
dominant firm behavior, vertical interbrand restraints and vertical merg-
ers.

* Up-to-date and comprehensive treatment of horizontal merger
analysis. Because so much of the development of those concepts can be
traced to modern merger practice, the casebook features one of the most
comprehensive chapters on horizontal merger analysis to be found. It high-
lights the important lower court decisions that have supplanted older
Supreme Court precedent in this important area, and is framed largely
around the DOJ/FTC Horizontal Merger Guidelines.
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+ New approaches to proving collusion. In recognition of the
renewed focus of courts, commentators and antitrust enforcers on domes-
tic and international cartels, the book also includes one of the most com-
prehensive treatments available of the contemporary law and economics of
proving collusion between rivals. Critical recent lower court decisions,
such as Blomkest and Toys-R-Us, are excerpted and analyzed.

* Contemporary approach to distribution practices. Divided into
two chapters, the book takes a sophisticated, yet practical and comprehen-
sive approach to the antitrust issues that attend various distribution
strategies.

¢ Addresses role of antitrust in high-tech markets. Our casebook
recognizes the increasing importance of competitive effects involving inno-
vation in antitrust analysis, and the contemporary ferment over the extent
to which antitrust law can and should be harmonized with intellectual
property law. The capstone chapter is devoted exclusively to antitrust in
the new economy.

* Fully integrates economic thinking. Our casebook does not rele-
gate modern economic analysis to occasional notes or to a discrete section
on economics. Instead, we present the economics students need to know to
practice antitrust today simply and clearly, and integrate economic think-
ing throughout the casebook. Differences between a Chicago school and
post-Chicago perspective are noted where appropriate, as are other per-
spectives. On the other hand, we recognize that few students will have
extensive backgrounds in economics, and that teachers, themselves, may
have varying degrees of economic expertise. The economic content, there-
fore, is designed to be accessible, and adaptable to varying degrees of eco-
nomic sophistication and varying styles of teaching.

* Inclusive approach to the relevant cases. Our casebook excerpts
or discusses the traditional and familiar Supreme Court cases that have
long been staples of the antitrust course. But the book also recognizes that
much of the action in recent years has been in the lower courts. The case-
book responds to that development by highlighting contemporary lower
court decisions, especially with respect to mergers and the developing stan-
dards for proving market power and anticompetitive effects. Comprehen-
sive treatment of the enduring aspects of the Microsoft litigation is also
integrated throughout the book.

* Beyond case law. The sources of antitrust law encompass far more
than just cases. The book relies upon a range of sources, not only to
enhance its substantive content, but also to expose students to the full
range of antitrust practice. Non-case materials include expert economic
testimony, consent decrees, FTC Aids to Public Comment, business review
letters, a complaint, and extensive treatment of government enforcement
guidelines.

* Sensitivity to antitrust’s global context. U.S. antitrust practition-
ers can no longer ignore developments in competition policy elsewhere in
the world. Although comprehensive treatment of U.S. antitrust law
remains the principal focus of the book, we provide an occasional counter-
point to the American approach by looking briefly at how other competition
policy systems (primarily the E.U.) address similar issues. Moreover, begin-
ning in the first chapter, we highlight the problems that the globalization
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of antitrust presents for firms that must manage compliance with multiple
jurisdictions simultaneously.

* Treatment of ethics. Several Sidebars are specifically devoted to
issues of ethics and professional responsibility in both the litigation and
counseling context. These Sidebars allow interested teachers and students
to explore how issues of professional responsibility can arise in and com-
plicate antitrust practice.

In addition to these substantive features of the book, teachers and students
alike will notice some important, and, we hope, productive characteristics of the
presentation.

* “Sidebars” and “Notes”. We have banned the typical “notes” sec-
tions typified by numbered paragraphs following cases. All too often, our
collective experience suggests that these notes reflect a counterproductive
“hide the ball” approach to teaching, and can obscure important cases and
concepts. In their place, we have prepared extensive narrative interstitial
material in the form of “Sidebars” and “Notes.” This material is accessi-
ble, informative, challenging and flexible. It serves many possible func-
tions, including coverage of live controversies in the field, the historical
development of antitrust concepts and thought, discussion of trends in the
law, discussion of particular economic and legal issues in greater depth, and
thoughts on future directions in our field.

* Visual Learning. In addition to the network of interstitial material,
the book includes over 80 tables, charts and figures. Some simply summa-
rize relevant factors, while others visually present more complex ideas,
including relationships among parties to a case or transaction.

* Attention to lawyering skills and problem solving. Almost every
chapter concludes with problems and exercises that develop lawyering
skills as well as deepen the understanding of antitrust principles. The
skills exercises also offer the opportunity to socialize students to the wide
range of functions of antitrust lawyers and involve various litigation, coun-
seling and regulatory settings.

As is common in any multi-authored book of this kind, no individual author
necessarily agrees with every statement the book makes, even when we do not
present multiple points of view. Moreover, we have at times chosen to empha-
size perspectives we may not share for pedagogical reasons.

We believe that we have presented antitrust in an accessible yet sophisti-
cated way that is consonant with modern antitrust practice. We hope you will
agree, and look forward to hearing your comments and reactions.

ANDREW 1. GAVIL
WiLLiaMm E. Kovacic
JONATHAN B. BAKER

Washington, D.C.
October 2002
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First and foremost, I want to thank my co-authors, Bill and Jon. All three
of us share a true love for the subject, which I hope is revealed in the pages that
follow. Those pages have been immeasurably enriched by the intellectual capi-
tal that Bill and Jon have brought to the book. Crossing paths with Bill Kovacic
more than 15 years ago was one of the great fortunes of my life. He has been
mentor, teacher, colleague, friend, and now co-author. I owe him a debt of grat-
itude that will be hard ever to repay. And Bill and I could not have been more
delighted when Jon accepted our invitation to join the project after he left the
FTC. The value he has added is incalculable in terms of the book’s economic
sophistication and clarity of presentation. It would not have been the same
book without you, Jon. I have thoroughly enjoyed the many hours we three
have spent dissecting and pondering antitrust’s intricacies, and have learned so
much from the both of you.

Bill, Jon and I also would like to collectively thank Kathryn M. Fenton,
Steven C. Salop and Spencer Weber Waller, each of whom has made valuable
contributions to the book that are noted in the text.

Of course, completing such a major project requires a great deal of support
and research assistance. I am especially grateful to the Howard University
School of Law for financial support over many years, and in particular to Pres-
ident H. Patrick Swygert and former Dean Alice Gresham Bullock for their con-
sistent encouragement and support of my work. For the kind of unqualified and
tireless encouragement one hopes to get from colleagues, I am also indebted to
Professors Loretta C. Argrett, Rhea Ballard-Thrower, Cynthia Mabry, Laurence
C. Nolan, Isiah Leggett, Okianer Christian Dark, Homer C. LaRue, Ziyad Mota-
la, J. Clay Smith, Denise W. Spriggs, Andrew E. Taslitz and Frank H. Wu. A
very special note of appreciation to the “other Andy”—to have found not only a
colleague but a fellow Bronx traveler and best friend has been a source of per-
sistent strength throughout our years together at Howard. Thanks, Taz!

Many students also have made significant contributions to the quality of
the book. To my Howard students who, through the last several years, have
cheerfully worked with earlier drafts of the manuscript, freely offering con-
structive comments, I thank you and hope the end product meets with your
approval. To research assistants who have worked hard over the years, and fre-
quently under tight deadlines, gratitude is also due. I want to especially thank
Summeet Lall, Edrei Swanson, Darren P. Riley, Tyresse Horne, Sophiea C. Bai-
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