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Preface

The title of this book and its double meaning might be a bit of a misnomer.
The book is about “just” briefs in the sense that we intend it to remind you
that your briefs to the court should work toward a just result; however, it is
not a book just about briefs because it includes more than brief writing. just
Briefs is really a book about the larger topic of effective advocacy as it plays
out in trial and appellate briefs, oral argument, and the thinking process
that informs both.

“Effective advocacy” might not make a jazzy title, but we find the topic
of effective advocacy tremendously engaging. Admittedly, the process of
researching, analyzing, and writing a brief that is effective advocacy can
be arduous and time consuming. But it is also deeply rewarding. When
lawyers write a persuasive brief or make a compelling argument, they make
a difference. They protect the rights of their clients, they help enforce or
change the law, and they make sure that the legal system works as it was
intended to work.

Thus, as you work through the chapters in this book, keep your eye
on the larger goal of becoming an effective advocate. Instead of focusing
primarily on getting an A on your brief or oral argument, focus on learning
to be the best advocate that you can be. Learn how to develop a theory of
the case that will appeal to both the judge’s head and heart, learn how to
tell your client’s story, and learn how to construct persuasive arguments. In
addition, work on developing your writing skills. Learn how to make your
points clearly, precisely, concisely, even eloquently. Finally, think about the
role you need and want to play as an advocate. As you think through how
zealous you want to be when representing your client, remember that your
own reputation as an attorney affects your ability to persuade. Your reputa-
tion and your credibility might ultimately be your most effective tools as
an advocate.

XVili



Acknowledgments

One of the pleasures of writing a derivative work is that it allows the authors
to think about all of the people who have helped them along the way. In our
case, the preparation of this work has reminded us of all of the people who
helped us as we wrote the first, second, third, and fourth editions of The
Legal Writing Handbook and the first and second editions of Just Writing.

We would like to begin by thanking our students and colleagues who,
in the eighties, provided the inspiration and insights that led to the writing
of The Legal Writing Handbook. We would, however, also like to thank our
most recent students and colleagues whose suggestions and corrections
made each edition better than the earlier one. In particular, we would like to
thank the following individuals: Susan McClellan, Lori Bannai, Mimi Samuel,
Janet Dickson, Mary Bowman, Lucas Cupps, Janet Chung, Nancy Wanderer,
and Jessie Grearson. In addition, we would like to thank our law librarian,
Stephanie Wilson, who helped us with the research on the new legal issues
in this edition, and our former students, Jean Jorgenson and Amanda Froh,
who allowed us to use their briefs as starting points for the sample briefs
in Chapter 2.

Finally, we would like to thank the editors at Aspen for their support
and advice and our administrative assistant, Lori Lamb, for her assistance
in preparing the manuscript.

Laurel Oates
Anne Enquist

Connie Krontz

January 2008

Xix



Just Briefs



Summary of Contents

COTIEBINLS! . s v wemssonssson s s oSSl S 5 s S G SR8 Xi
2 SR S R4 PRSP O ———— Xvii
ACRNOWICUGINEIILS 5: mswwssmswusssis s assas s s sssmsss a3 0smss 5o 5 s ass S35 S5 5 SN awas Xix
Chapter 1 Writing a Trial Brief...............cooo 1
Chapters Writing an Appellate Briel. oo omusmsmmussesovas sosmessss 67
Chapter 3 Oral AAVOCACY .........ccouiiiiiiiiiiiiiiii i 207
0L o =141 e pe—— 225
INAEX ..o 231



Contents

(P [ QG € zmuts . s 5eurmmmasios sttt R e e S ER e T Xvii
ACRILOWICTGIIIGIES, ..t s 8 5 1565553055350 RTS8 50005 080 0 00 5 Xix
Chapter 1 Writing & Trial BHEL ..o s s maisssos 1
§1.1 Motion Briefs ... ... 1
§1.1.1 AUAIENCE. .. e 1
8§1.1.2 PUIPOSE ... 2
81.1.3  CONVENUIONS ...t 2
81.2  StALEV PALLEYSOMN. «:csssin s awuwssmsss simsss sasvmss saas s s sensins ass (o sssssssmssmsns 2
§1.3  Developing a Theory of the Case................ccccceiiiiiiiiiii, 2
814  THE CAPUIOT ot sy s ress o e o s e S s 3
§1.5 The Statement Of FACLS.......cccvivriviiimnimimirsmsrmnssmsnse sasivsssassnssssssis 10
§1.5.1 Select the FaCts...........oooooiii 10
a. Background Facts ... 10
b. Legally Significant FACLS . . susuasssuwmsmns: s ssmmnes 10
¢ EBmotionally Sigrificart FACts cwesesmoas smsememna 10
§1.5.2  Select an Organizational Scheme.....................ocee 11
81:5:3  PreSEntthe FaCtSiumsmamsomss: s oussmsss e i smsesmsussnions 11
a. Create a Favorable Context..........cccccoeeeeeeeininnnnnn. 11
b. Tell the Story from the Client’s Point of View........ 13
c. Emphasize the Facts that Support Your
Theory of the Case, and De-emphasize
Those that Do NOt ... 14
T. AIMTIME ... 14
IR B - ) 15
3. Positions of Emphasis .....................c 16
4. Sentence Length....................oii 17
5. Active and Passive Voice..................cccc 18
6. Dependent and Main Clauses......................... 18
d. Choose Your Words Carefully................c..coooii 19
§1.5.4  CheckKlist for Critiquing the Statement of Facts............ 20
81.6. Drafting the [ssue! StAtCMEN e 21
8§1.6.1  Select the LENS..........cccoooiiiiiiiiiiiiiiiiee, 21
81.6.2  Select @ FOrmat...........ccooiiiiiiiiiiiiiiiiiieeeee e, 21
§1.6.3  Make Your Issue Statement Subtly Persuasive............. 23
8§1.6.4  Checklist for Critiquing the Issue Statement................ 24
§1.7  Ordering the Issues and Arguments ..., 25
81.7.1 Present the Issues and Arguments in a
(B jo e B 8) (s (= RO SO S — 25

X1



Xii

CONTENTS
§1.7.2  Decide Which Issues and Arguments Should Be
Presented First...........ccocooiiiiiiiii
§1.8  Drafting the Argumentative Headings .................................
§1.8.1  Use Your Argumentative Headings to Define the
Structure of the Arguments........................
§1.8.2  Use Your Argumentative Headings to Persuade...........
§1.8.3 Make Your Headings Readable...........................oo.
§1.8.4  Follow the Conventions: Number, Placement,
¢ [0 007 o1 - [ TX M P
§1.8.5  CheckKlist for Critiquing the Argumentative
Headings ...
8.9  Draffing e BrSUONEIES .o s sumsovssmsuensssat aamss s
§1.9.1 Identify Your Assertions and Your Support for
ThoS€ ASSErtioNS ........oovviiiiiiiiiiiiiiii e,
a. Setting Out Your ASSErtioN.: .o wsssismssrissmsmiines
b. Supporting Your ASSertion .............cccccceeveuivininn...
§1.9.2  Select an Organizational Scheme...................coooooeein.
§1.9.3  Present the Rules in the Light Most Favorable to
YOUF CHENE: wxueoss cummmemmpommnsenssmampsgmsassmsanms
8§1.9.4  Present the Cases in the Light Most Favorable to
Your CHENC.......oooiiiiiiii e,
§1.9.5 Present the Arguments in the Light Most
Favorable to Your Client.............ccccoeviiiiiiii,
a. Present Your Own Arguments First.......................
b. Give the Most Airtime to Your Own Arguments ....
c. Use Language that Strengthens Your
Arguments and Undermines the Other
Side’s ATBUIMETIES v coumusummmusimmsmsmsnmmas mmss s e
d. Use the Same Persuasive Techniques You
Used in Setting Out the Facts, Issues, Rules,
it ANAlEEOIS CASES: mumes mssamsimmmsssa s amngs
§1.9.6 Checklist for Critiquing the ATBUMIENE. ... sssmsmsssss
§1.10 The Prayer for Relief ..............ocoiii
SL.0L BIERUNY THE BRIBE iovcnammmmmsssmmnsmsmns s s
I ERE T CKRITNES, BTIEE im0 s AR A
Sate's Briel, . oovmmamenmpmasesmmmir s wsamiospssmas
Chapter 2 Writing an Appellate Brief ............................................
§2.1 Pragticing Before an Appellate Court s s s s
§2.1.1  Types of Appellate ReView ................cccooiiiiiiiiiiiinnn,
§2.1.2  Time Limits for Filing the Notice of Appeal or
Petition for Discretionary Review.................ccccccoo....
82.1.3  The Notice of Appeal or Notice for
Discretionary REVIEW ..o,
82.1:4 SCOPEOF REVIEW: suvnssonsmmussismenssusssismssmassssmmassmmsssssmm
8§2.1.5 The Record on Appeal ...........ccoooiiiiiiiiiiiiiiiiiiii,
82.1.6  Types of Briefs..............ocoocciiiiiiiii



CONTENTS

§2.2

§2.3
§2.4

§2.5
§2.6

§2.7
§2.8
§2.9
§2.10
§2.11

§2.12

Understanding Your Audience, Your Purpose, and the

CONVEINEIONNS s ismuns s sty sioss s i 55508508 A0 5 0pHE T8 56 S SSAeR 71
§2.2.1 AUAIENCE. ... 71
§2.2.2 2 00 T AT 73
82.2.3  ICONVENTIOINS iummwsnsn sumsnonsesnin sy es s 5 oo wis i s 73
Getting the Case: United States v. JOSEPAY............c.ccccccvciiii.. 74
Preparing to Write the Brief....................... 76
§2.4.1 Reviewing the Record [Or ErrOT « v sumvessusnmsm ssspsnssmnns 76
8§2.4.2  Selecting the Issues on Appeal................ccccoeeiiiiinnne 78
a. Was There an Error? ..., 78
b. ‘'Was the Effor PTESEIVEA?: . ssseumussusnons ot ssmimswavuanss 79
c.  What Is the Standard of Review? .......................... 79
d. Was the Error Harmless? ...........cccccoiiiiiiiiiiiinne. 80
82.4.3  Preparing an Abstract of the Record ........................... 82
§2.4.4 Preparing the Record on Appeal ... .o wswsssessssmsoss 83
Researching the Issues on Appeal ...............i, 83
Planning the Brief ... 84
§2.6.1  Analyzing the Facts and the Law....................ccoc 84
§2.6.2  Developing a Theory of the Case ...................ccccee. 85
§2.6.3  Selecting an Organizational Scheme ........................... 87
a. Deciding on the Number of Issues and
Headings ..........ccooooiiiiiiiiiiii 87
b. Ordering the Issues and Arguments...................... 91
Preparing thE COVET e cusswssummsms suwssns s s s 4050 55955 5559 92
Preparing the Table of Contents ................cccccoi, 92
Preparing the Table of Authorities.......................... 93
Drafting the Jurisdictional StateMENt. ...oouassssssmssss s ssaeassssauns 93
Drafting the Statement of Issues Presented for Review .............. 94
§2.11.1 Selecta Format..............oooooiii 95
§2.11.2 Make the Issue Statement Subtly Persuasive............... 96
a. State the Question So that It Suggests the
Conclusion You Want the Court to Reach.............. 96
b. Emphasize the Facts that Support Your
EnEonr ol the THSE. oo 98
c. Emphasize or De-emphasize the Burden of
Proof and Standard of Review .............................. 99
§2.11.3 Make Sure the Issue Statement Is Readable.............. 100
Drafting the Statement of the Case .................c.ccoo, 100
8§2.12.1 Checkthe RUIES ..o 100
§2.12.2 Draft the Statement of the Case................coooeeiiiin. 101
8§2.12.3 Selectthe FaCtS...........oooooiiiii 102
a. Legally Significant Facts..............ccccccceieiiiiiiinnn. 102
b: Emotionally Significant FACLS: . uve s smanssssssmusmss. 102
c. Background Facts ............ccooooviiiiiiiii 102
§2.12.4 Select an Organizational Scheme.............................. 103
§2.12.5 Present the Facts in the Light Most Favorable
to the'Client . : mirrmemsa s 103

a. Create a Favorable Context..................c.ocoiiiil. 104

Xiii



Xiv

CONTENTS

. Tell the Story from the Client’s Point of View ...... 106
c. Emphasize Those Facts that Support Your
Theory of the Case and De-emphasize

Those that Do NO sssurmsmsmsssnsres swvessmmmems 108
d. Chioose Woids Careiilly ... .. cm e sonsoxsisions o 115
e. Be Subtly Persuasive................ococ 116
§2.13 Drafting the Summary of the Argument...................ccocnn. 116
§2.14 Drafting the Argumentative Headings ............................. 117
§2.14.1 Use the Argumentative Headings to Outline
the Argument for the Court..............cccceeeeeiiiiiiiinnn. 117
§2.14.2 Use the Argumentative Headings to Persuade........... 118
a. Write Headings as Positive Assertions................. 118
b. Provide Support for Your Assertions................... 119
c. Make Sure that Your Headings Are Neither
Too Specific nor Too General ................ccccvveennn. 121
d. Make Your Headings Readable ........................... 121

e. Use the Same Persuasive Techniques You
Used in Drafting the Issue Statements and

SUALBITIEEIL Bf PACES wumssussiis sownssomiiimsssmsnss 123

§2.14.3 Use the Conventional Formats for Headings ............. 123

§2.15 Drafting the ArUMENTS......... ... 124
§2.15.1 Knowing What You Need, and Want, to Argue.......... 124
§2.15.2 Selecting an Organizational Scheme......................... 125

§2.15.3 Presenting the Rules, Descriptions of Analogous
Cases, and Arguments in the Light Most

Favorable 1o YOur CHENE amessswssinssmmasissmsnsmssamsons 130
8., Presenting thNeRUIES.......owvomumssmsmssssspansussms o 130
b. Presenting the Cases ...............coooei, 132
c. Constructing and Presenting the Arguments....... 140
d. Using OUOtAtIONS .«oeewussmmmnuss s 142
e. Responding to the Other Side’s Arguments ........ 144
f. Avoiding the Common Problem of Neglecting
to Make Explicit CONNECIONS suwons: ssossmsamssssmmnenvsss 148
g. Avoiding the Common Problem of Not
Dealing with Weaknesses ......................ccoo 150
h. Avoiding the Mistake of Overlooking Good
758 =10 ] 13 (] § L] RN R R 151
§2.16 Drafting the Conclusion or Prayer for Relief ............................. 151
§2.17 Preparingthe Signature BIOCK ......ssmsusmssssnsssmesmmmmssmssnsss 152
§2.18 Preparing the AppendiX ..........ccccooiiiiiiiiiiiiii 153
§2.19 Revising, Editing, and Proofreading .......................... 153
BODEEHIS BIIBE s cnssomemsssamsnmensossmssnomnn s s o S sas 155
APPEIEE’S BIIEE cuousmmmsmsmmomommenssnimm s s s o s s @ s 183
Harmless Error Analysis Example................cccoooiii 202
Chapter3 Oral AdVOCACY «.cnoscumiisisimomsus smmiontimssbssstmsisisg 207

8§3.1 AUAIENCE .. 207



CONTENTS

§3.2
85.5

§3.4

§3.5

83.6

§3.7
§3.8

PUOSE s smmniomansmnsmmssmsmmmns swsessmsmas s S55 08y S5 5 S0 TR S SRR e 208
Prepating tor Oral ArBUMEnT: . .. s smmmms e smasommms 208
83.3.1  Deciding What to Argue....................cccooiiiiiii 208
83.5.2 Preparing an'Qutling wssamsms o savwmsas 209
§3.3.3 Practicing the ATSUMENT . .ounsesussmsemmmmmssmmssses ssamss s 209
83.3.4 Reviewing the Facts and the Law .............................. 209
§3.3.5  Organizing Your Materials..................................... 210
a. Notes or OUtliNe .........ccoooviiiiiiiiiiiiii 210
B. The BLIelS surprmsmnsmrmman st tamassmamm 210
€. TRE RECOTU..uirminusnatsninios o5 i st risesnmss dmsmisnsiesiions 210
o T T 210
Courtroom Procedures and Etiquette ...............cccoeovvviiiiinnn... 210
§3.4.1 SEACING. . cemccmmtoms fiisinmsimmnmsriosivisem et s g 210
8§3.4.2 Before the Case Is Called .........................coociiiii. 211
§3.4.3  Courtroom EtiqUette.................ooooeeiiiiiiii . 211
§83.4.4  Appropriate DIeSS..........c.cooiiiiiiiiiiiiiiiiiiiieieee 211
MaKing the ATSUMEINT s s somssimssrsssssssssass mmesess 211
8§3.5.1 INtrOAUCEIONS ... 212
83:5:2  OPENING ioruuin s snmsiisosssisonss s oes i bnsmndssfosomnmnnnbabunyes 212
§3.5.3 Statement of the ISSUes................ooooviiiiiiiiil 213
. 'The MovVIng Patty wermes semommrmsmmmmmennms 215
b. The Responding Party...................ccccoovviiiiiinnn. 213
83:b.4 SUMMATY OF FACES i msems cusssmssssnses susnsnassnusinsssngonssnnis 213
8, Theloning Parly s 213
b. The Responding Party..............ccccccooeeiiiiiiniinnn, 214
83:5:5 THE ATGUTTEINE: camsemmemunsnss i smmses i s astaas Gsidn asinntns 214
610G 1o T AN 1311 €1 g T= 4 ®]0 (727 4 (o] o RRMETIG———————————— - 215
83.5.7 The ClOSING. e smmamimsmmr st s 216
8§3.5.8 Rebuttal ... 216
Delivering the ATSUMENt . s seavsammummiamims s 217
83.6.1 Do Not Read Your ArgUmMent ...........ccccccceeeeeeeeeeneennnn. 217
§3.6.2  Maintain Eye CONtact............cccooeeiiiiiiiiiiinniien, 217
§3.6.3 Do Not Slouch, Rock, or Put Your Hands in
YOUT POCKELS ...t 218
§3.6.4  Limit Your Gestures and Avoid Distracting
A ENTNETISTYVS s st s 50t R AT S o i 218
§3.6.5 Speak So that You Can Be Easily Understood............ 218
Making Your Argument PErsuasive .............ccccooooiiiiiiiiiieneen, 218
Handling ‘the: PrODISIMS s ssmvwmsasn s sesmiins dediansissessassosnin 219
§3.8.1  Counsel Has Misstated Facts or Law.......................... 219
§3.8.2  You Make @ MiStake ............ccoeeviiiiiiiiiiiiiiii, 219
§3.8.3  You Do Not Have Enough Time................ccccceeeenn, 219
§3.8.4  You Have Too Much Time ...........cccooeeiiiiiiii 220
8§3.8.5  You Do Not Know the Answer to a Question............. 220
83.8.6  You Do Not Understand the Question....................... 220
§3.8.7  You Become Flustered or Draw a Blank ................... 221

§3.8.8  You Are Asked to Concede a Point................ccoooooi... 221



CONTENTS

XVi
83.9 A FINAINOE ...oooniiiii e 221
83.9.1  CheckKlist for Critiquing the Oral Argument ............... 221
GIOSSATY Of TETINS ..o 225
251

TNUACX ..o



