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PREFACE

Comparative studies of the subsidies disciplines of the WTO and of the EU
are rare. The few that have been published deal only with certain aspects of
the subsidy/State aid regimes of the two legal systems. In any case, we are not
aware of any broad, all embracing comparison which compares the sub-
stantive and procedural rules of the WTO, in particular the Agreement on
Subsidies and Countervailing Measures (SCM Agreement) and the Agreement
on Agriculture (AA), on the one hand, with the State aid control provisions
of the EC Treaty and the implementing rules adopted by the Council and the
Commission, on the other.

The reason is simple: the task is daunting. The rules of the two legal sys-
tems governing subsidies and State aids are detailed and highly complex. They
exhibit similarities, but also major differences. The WTO rules are relatively
new and largely unexplored. In spite of their detail, they are far from clear.
As they are the result of difficult and highly controversial international
negotiations, their ‘constructive ambiguity’ is hardly surprising: that ambiguity
is the price which was paid for a successful conclusion of the SCM and the
Agricultural Agreement. Up until now, WTO dispute settlement procedures
have remained limited in number and in scope. Such procedures have
focussed mainly on subsidies which are forbidden, while subsidies which are
only actionable have so far been somewhat neglected.

The EC rules on State aid control are of course much older and far more
developed and defined by European Commission decisions and judgments of
the European Courts. That these rules are in certain respects more gener-
ous, i.e., that they leave occasionally greater scope to Member State’s action
is surprising and rather counterintuitive. However, the practical effects of
this greater flexibility should not be overestimated, as the apparent flexibil-
ity is compensated by other elements of the EC’s legal order. It is indeed not
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XX Preface

surprising that, taken together, the EC rules on State aids are stricter than
the subsidy rules of the WTO.

Gustavo Luengo’s comparative analysis is published at a timely moment.
The controversy between the US and the EU on the subsidies granted
respectively to Airbus and Boeing illustrate the importance—and political
explosiveness—of subsidies and their control in the WTO. As the controversy
centres on two ‘national’ champions, it is infinitely more visible than the
preceding case, brought (successfully) by the EU against the US and concerning
the fiscal privileges which Foreign Sales Corporations enjoyed under US tax
law, or the equally successful attack of the regime for sugar beet and sugar,
which Brazil launched against the EU.

It is, of course, not astonishing that the generous subsidies granted by
the EU in the framework of the Common Agriculture Policy are a privileged
target for WTO dispute settlement procedures. At first sight, it is more
surprising that subsidies granted by Member States and approved by the
Commission under the EC State aid rules become the object of controversies,
if these rules are, as mentioned before, on the whole more stringent than the
WTO rules. However, the Airbus case offers a good illustration that EC State
aid control does not protect the EU against the argument that State aids granted
by EU Member States constitute a forbidden or actionable subsidy under
the SCM Agreement. EC State aid rules do not constitute a perfect screen
against violations of the WTO subsidy discipline, because they are object—as
opposed to effect—oriented. The EC rules allow the Commission to authorize
inter alia major State aids for regional development, for important projects
of common European interest (Airbus is considered to be such a project) and
the development of certain economic activities (a clause which is used for the
authorization of rescue and restructuring aid). It is obvious that such State
aid can have adverse effects on international trade and therefore violate the
provisions of the SCM Agreement.

All this is extremely well explained in Gustavo Luengo’s monograph. His
detailed analysis will be of great assistance to all readers who seek to under-
stand the similarities and differences between the subsidy rules of the WTO
and the State aid control discipline of the EU. These similarities and differ-
ences are of particular interest to those concerned with the decision making
practice of the European Commission and its results in light of the con-
straints which flow from the WTO regime. Should the Commission become
stricter in order to avoid conflicts with the SCM Agreement? Or could the
Commission be more generous in allowing State aids, for example so as to
allow the matching of subsidies granted in third countries? It is obvious that
globalization and the lack of any similar system of internal subsidy control
in other parts of the world make these questions highly relevant. Gustavo
Luengo’s monograph will be of great help in answering them.

Claus D. Ehlermann October 2006
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