e S 7

g

LAWTALK

The Unknown Stories Behind

Familiar Legal Expressions /

hue an

coOrpus

o delicti
death )

tax | indict

Qo o\
® aham [
sandwich / | &
4 &

R i ;o

James E. Clapp Elizabeth G. Thornburg

Marc Galanter Fred R. Shapiro




[.awtalk

The Unknown Stories

Behind Familiar
Legal Expressions

James E. Clapp
Elizabeth G. Thornburg

Marc Galanter

ot 3

Fred R. Shapi qﬁ ’2 \J ‘

Yale UNIVERSITY PRESS

New Haven and London



Published with assistance from the foundation established in
memory of Philip Hamilton McMillan of the Class of 1894,
Yale College.

Copyright © 2011 by Yale University.

All rights reserved.

This book may not be reproduced, in whole or in part, including
illustrations, in any form (beyond that copying permitted by
Sections 107 and 108 of the U.S. Copyright Law and except by
reviewers for the public press), without written permission from

the publishers.

Yale University Press books may be purchased in quantity for
educational, business, or promotional use. For information, please
e-mail sales.press@yale.edu (U.S. office) or sales@yaleup.co.uk
(U.K. office).

Set in Monotype Bulmer with Bauer Bodoni types by
Westchester Book Group.
Printed in the United States of America.

Library of Congress Cataloging-in-Publication Data

Lawtalk : the unknown stories behind familiar legal expressions /
James E. Clapp . . . [etal.].
p. cm. — (Yale law library series in legal history and reference)
Includes bibliographical references and index.
ISBN 978-0-300-17246-1 (hardback)
1. Law—United States—Dictionaries. 1. Clapp, James E.
(James Edward), 1943-.
KF156.L39 2011
340'.14—dc23
2011032372

A catalogue record for this book is available from the British
Library.

This paper meets the requirements of ANSI/NISO 239.48-1992

(Permanence of Paper).

10 9 8 7 6 5 4 38 2 1



Yale Law Library Series in Legal History and Reference



Preface

Law is so much a part of everyday life that we scarcely notice it; it is a pres-
ence in everything from the simplest purchase at the corner store to the
quality of the very air we breathe. Likewise, law-related language pervades
our everyday speech; we use it all the time, often with little awareness of
its origins or its actual legal significance. Even lawyers can be oblivious to
the linguistic and cultural history embodied in the terms they use.

In this book we tell the stories behind the words. We delve into a wide
range of what we call lawtalk: words and phrases—most of them familiar
to nearly everyone—that have a particular connection with law or are used
in talking about law. This is quite a different thing from mere legal termi-
nology. This is not a book about insider jargon of the sort featured in a
story purportedly told of a pompous judge and a wry local barrister in a
nineteenth-century case in western Ireland:

JupGE: Mr. Houlihan, is your client aware of the maxim n par: delicto
potior est conditio defendentis?

CounskiL: My Lord, in the bogs of Connemara they speak of little else.

Unlike that Latin maxim (which states that when the parties are “in equal
fault, the position of the defendant is stronger,” which is to say that the
court will not come to the assistance of a plaintiff who is as much to blame
as the defendant), the terms chosen for this book are generally well
known—not in the nineteenth-century bogs of Connemara, perhaps, but
in the twenty-first-century streets of America. Some are words that origi-
nated in law and expanded into nonlegal use; some are words from out-
side law that acquired special meaning in legal contexts. Some phrases
are of ancient origin, some come from recent popular culture. Some terms
had a life cycle that has run its course; some are still evolving. The one
thing that they all have in common is that they have a story to be told—
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though the stories themselves range from tragic to hopeful to comic, and
often have elements of all three.

In each case, the information we present goes well beyond anything
amassed before. For example, in tracing the origins of the terms, by using
modern electronic databases available to universities we have been able to
track many expressions back to dates considerably earlier than had previ-
ously been known—findings that will be of particular interest to linguists
and lexicographers. In addition, we use original sources—both legal writ-
ings and nonlegal materials ranging from newspapers to literary works—
to trace the evolution of terms under discussion and to highlight the
differences between popular and legal understandings of these terms.
(Of course, this isn’t legal advice. General statements of legal principles
are always subject to qualification in specific circumstances.) And we
have drawn extensively upon contemporary scholarly writing in law
and history to put these developments into context and flesh out the hu-
man events and concerns that underlie legal affairs. Our focus is on
American law and language, but for history and comparison we often
deal with England and occasionally discuss Europe or other English-
speaking countries.

A great deal of popular discourse about law and lawyers 1s in the form
of jokes and humor—and that, too, is lawtalk. Many of the entries, there-
fore, are augmented by sidebars containing jokes or historical material,
usually lighthearted, related to the subject of the entry. And because ur-
ban legends and false etymologies about legal terms are also a kind of
lawtalk (and a kind that is spread with particular ease in the Internet age),
we have called attention to such myths and misconceptions and taken
pains to separate fact from fiction.

Our object throughout has been to convey to general and specialized
readers alike the history, the drama, and the humor behind these terms in
an entertaining and readable form while providing new and reliable infor-
mation that will be of interest to linguists, legal scholars, and others in the
scholarly community. For the benefit of that community, we include ap-
propriate documentation; for the benefit of readers who do not need such
details, we consign the documentation to the back of the book.

The cumulative lesson from this venture is that legal history and lin-
guistic history are, in the last analysis, cultural history. Language and law
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develop to meet the needs, accommodate the customs, and embody the
morals of an evolving society. The accounts in this book, ranging as they
do over a broad array of topics united only by the fact that there is some-
thing interesting to learn about them, collectively constitute a picture win-
dow on American cultural history.

JAMES E. CLAPP

ELIZABETH G. THORNBURG

MARC GALANTER

FRED R. SHAPIRO



Note on Quotations and Sources

Many historical quotations in this book are from times before spelling
and punctuation became standardized. To capture the full flavor of the
quoted passages, unless otherwise stated in the notes the spelling, punc-
tuation, and capitalization of quotations are as in the original, except that
the modern alphabet has been used (so that, when appropriate, ¢ is ren-
dered as j, and u as v, and uu or vv as w), and a truncated sentence at the
beginning of a quotation may begin with a capital letter or, at the end of
a quotation, may end with a period. Unless otherwise indicated, however,
ellipses and bracketed material in quotations are our own.

Similarly, some older texts were very liberal and, to a modern eye,
quirky in their use of italics. Any emphasis shown in a quotation is in the
original unless otherwise stated in the notes. However, some quotations
from court cases and from newspapers and magazines have been obtained
from databases that provide only plain-text copies. In such cases our quo-
tation might not include italics that appeared in the original printed text.

Conventional legal citation form is substantially followed for citations
to statutes, court cases, and academic journals (mostly law reviews), though
names of journals are spelled out for the benefit of those not accustomed
to legal abbreviations. (In this style, the volume number precedes the
name of the publication and the page number follows it, and reports of
opinions of a state’s highest court are usually indicated simply by an ab-
breviation of the name of the state.) For other sources a conventional hu-
manities style is followed.

Except as otherwise noted, all quotations from Shakespeare are from
The Arden Shakespeare Complete Works, edited by Richard Proudfoot,
Ann Thompson, and David Scott Kastan (Walton-on-Thames: Thomas
Nelson, 1998). And except as otherwise noted, quotations from the Bible
are from the Authorized King James Version, edited by Robert Carroll

xiii
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and Stephen Prickett (Oxford: Oxford University Press, 1997), but with
words in italics or small capitals rendered here in ordinary roman type.
When a translation of the Bible into modern English is needed for clarity—
particularly in quoting biblical law—we use the New Revised Standard
Version.



Acknowledgments

This book was conceived of by Marc Galanter, who also was primarily
responsible for the jokes and other sidebars. For history, context, and
analysis of most of these jokes and many others, see Marc Galanter, Low-
ering the Bar: Lawyer Fokes and Legal Culture (Madison: University of
Wisconsin Press, 2005). The illustrations and permissions were collected
primarily by Fred Shapiro, who also provided research and coordination
for the entire project. All the authors contributed to all the entries; how-
ever, primary and ultimate responsibility for each individual entry rests
with the author who wrote it, whose initials appear at the end of the entry.

The authors wish to thank the many members of the Yale University
Press staff who have helped to bring this book to fruition, particularly
Mary Jane Peluso, Editorial Consultant, whose enthusiasm for the book
induced the Press to take it on; Susan Laity, Senior Manuscript Editor,
for many clarifications in the text; and Vadim Staklo, Reference Editor,
who saw the project through.

We want particularly to thank the outside professionals who skillfully
performed essential tasks that too often go unacknowledged, and did so
under time pressure: our proofreader, Judy Kaplan, and our jacket de-
signer, David Kopulos.

James E. Clapp acknowledgments

Throughout the years spanned by this project I benefited from the con-
sultation and assistance of my friends Sue Spencer, William H. Roth,
Esq., Nancy S. Erickson, Esq., and Lyle Pearsons. Their contributions
were generous and invaluable, and instrumental in the creation of a book
of this scope. My thanks, though inadequate, are profound.

I'am very grateful to the following people who gave generously of their
time to assist me with specific entries and issues: Professor John W. Cairns



xvi Acknowledgments

of the University of Edinburgh School of Law, for consultation on “cor-
pus delicti”; Professor Bernard E. Harcourt of the University of Chicago,
for making his work available for use in “indict a ham sandwich”; Symmes
Gardner, Executive Director of the Center for Art, Design and Visual
Culture at the University of Maryland, Baltimore County, for locating the
image that appears in “one person, one vote”; Allen Barra, author of In-
venting Wyatt Earp, for consultation on “posse”; genealogist Barbara
Francis Terhune, for research leading to the correct identity of a leading
character in “shyster”; Baila H. Celedonia, Esq., and Wendalyn Nichols,
for consultation on several topics; Tracy L. Lowe, for meticulously cite-
checking several entries; and photographer Dwight Primiano, for custom
photography and consultation on image issues.

A research project of this scope requires great libraries, and I was
privileged to have at my disposal the collections and knowledgeable staffs
of some of the greatest: the New York Public Library, the library of the
New York City Bar Association, and the Columbia University Libraries,
including the Arthur W. Diamond Law Library at my alma mater, the
Columbia Law School. My thanks go to the helpful reference and circula-
tion librarians and other staff at all of these libraries, and in particular to
the following individuals at Columbia University for their skillful and
accommodating help with particularly difficult requests: Jane Rodgers
Siegel, Rare Book Librarian, and Tara C. Craig, Reference Services Su-
pervisor, at the Rare Book and Manuscript Library; Sabrina Sondhi,
Special Collections Librarian, at the Arthur W. Diamond Law Library;
and Erin Schreiner, Rare Books Assistant, at the Avery Architectural and
Fine Arts Library. I also thank Justin Clegg, Curator in the British Li-
brary’s Department of Manuscripts, for consultation regarding the manu-
script shown in “Star Chamber,” and Sue Walker and Caroline Fitzgerald
of the British Library for helping us to obtain the image of that manu-
script, presented here for the first time in such detail.

Above all, I thank my friend and colleague Enid Pearsons, who read
every word I wrote with her keen critical eye and in ways large and small
improved every entry for which I am responsible.



Acknowledgments  xvii
Elizabeth G. Thornburg acknowledgments
I am grateful to the SMU Dedman School of Law, which has provided

a wide array of support, including a summer research grant, student re-
search assistance, and the enormous resources of the Underwood Law
Library. Huge thanks must also go to Greg Ivy, Laura Justiss, and Donna
Bowman, the patient and resourceful reference librarians who supported
my work in every way possible. All of them have tracked down countless
obscure publications for me, always with a kind word and a sense of hu-
mor. My faculty colleagues at SMU generously suggested sources and
ideas, as did participants in faculty workshops at Cornell and Northeast-
ern law schools. In addition, I am grateful to a series of student research
assistants who plunged into the wilds of historical research: Chris Smith,
Stacie Cargill, Romit Cheema, Anthony Vecchione, Rachel Hass, Hamad
Hamad, Sushovan Karki, Amy Moore, Christina Alvarado, and Tracy
Lowe.

Thanks also to individuals who provided helpful information, espe-
cially Zachary Mann (then spokesperson for the Miami office of U.S.
Customs and Border Protection), for helping me find Daniel Geoghegan;
Daniel Geoghegan and Yves Colon for talking to me about the “wet foot,
dry foot” story; and Jorge Chavez of Al Dia for reflecting on current uses
of green card.

Finally, and most especially, I thank my husband, John Thornburg,
and daughter, Kate Betz, who cheerfully provided comments on drafts
and loving encouragement along the long road to publication.



Lawtalk



Contents

Preface ix
Note on Quotations and Sources xiii

Acknowledgments xv

Lawtalk

abuse excuse 1
affirmative action 5
age of consent 8
Sidebar: Fust Knitting 9
aid and abet (and the like) 12
Sidebar: I Give You That Orange 14
attorney general 18
attorney vs. lawyer 21
badge of slavery 23
billable hour 27
Sidebar: No Rest for the Weary 30
black letter law 31
Sidebar: Blowing the Dust off the
Black Letter Books 35
blackmail 36
blood money 39
blue laws 43
blue wall of silence 48

boilerplate 52



vi Contents

Chancellor’s foot 54
charter party 58
Chinese Wall 59
color-blind 62
Comstockery 64
Sidebar: Shaw and Comstock 66
corpus delicti 71
Sidebar: Expecting the Unexpected 73
CSI effect 74
cut the baby in half 76
day in court 8o
death and taxes 83
death tax 85
deep pocket 89
deliberate speed 93
electoral college 98
eye for an eye 103
fishing expedition 106
grand jury 109
green card 112
hanged for a sheep 117
Sidebar: Baron Alderson’s Remark 120
hearsay 121
hornbook law 125
hue and cry 129
indenture 132
indict a ham sandwich 136
jailbait 140

Jim Crow 141



kangaroo court 143

kill all the lawyers 148
Sudebar: Dying Wish 149

the law 1s a ass 153

lawyers, guns, and money 157

make a federal case out of it 160
Sidebar: Salt Seller 163

one-bite rule 165

one person, one vote 168

oyez 175

paper chase 178

penumbra 180

Philadelphia lawyer 182

Sidebar: When You Really Need a Good Lawyer . . .

pierce the corporate veil 185
Sidebar: Corporate Entity 188

play the race card 190

politically correct 193

posse 197

pound of flesh 202

rainmaker 205

rap 208

rap sheet 211

read the riot act 214

Contents vii

183

Sidebar: Reading the Riot Act to a Rainmaker 216

RICO 216
rule of thumb 219

Stdebar: Too Serious for God 223
scofflaw 225



viii Contents

separate but equal 230
shadow of the law 234
shyster 236
Sidebar: Standard Operating Procedure 241
Star Chamber 242
testify 250
thin blue line 253
thinking like a lawyer 258
Sidebar: The Legal Mind 261
third degree 262
three-fifths rule 268
versus 272
wall of separation 276
wet foot, dry foot 281
white shoe 285
the whole truth 288
Sidebar: Not a Scholar 292

Notes 295
Index 339



