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Preface

This book examines the influence of international law on foreign
policy decisionmaking. It is motivated by two principal concerns. First,
this study embraces Roger Fisher’s premise that "if we want law and
legal institutions to play larger and more effective Toles in coping with
WWe shall need to understand more clearly the roles

they now play."" Professor Fisher’s argument, made in 1974, is
perhaps even more compelling today when the twin notions of "New
World Order" and "the rule of law" are routinely invoked by pundits,
diplomats, and presidents. Second, this study seeks to help bridge the
gap between the fields of international law and political science which

WMMCOmmWS to plague
the contemporary stu nal relations.> For too long,

political scientists have insufficiently appreciated the significance of the
law’s impact upon international politics, assuming with Dean Acheson
that "law simply does not deal with ... questions of ultimate power —
power that comes close to the sources of sovereignty." Similarly, legal
scholars have too often neglected the political underpinnings of interna-
tional law, preferring to concentrate instead on the more familiar
question of the law’s substance. But, as this study will show, law
cannot fully be comprehended without reference to politics, nor politics
without reference to law.

This book focuses specifically on the Reagan administration’s decision
to invade Grenada. Why examine the Grenada episode? After all, in the
years since the American intervention, Grenada has returned to relative
obscurity and Reagan to private life. The Soviet Union has ceased to
exist, and democracy has come to numerous formerly communist states.
Despite the advent of a post-Cold War era, the Grenada case offers
several conspicuous advantages to students of international law’s policy-
relevance. First, President Reagan’s 1983 policy choice involved the
recourse to armed force. Such "use of force" decisions constitute the
most challenging test of international law’s efficacy. Second, the
decision to launch Operation "Urgent Fury" was made within a brief,
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bounded time frame and was prompted by distinct, relatively straight-
forward circumstances. Hence, its reconstruction is far simpler than are
reconstructions of other foreign policy decisions made incrementally over
longer periods in response to more complicated events. Moreover, given
the brevity of the Grenada deliberations, it is less difficult to isolate law’s
role in the policy process. Finally, until very recently one could not
reconstruct with any balance, scope, or nuance the Grenada decision-
making process. Now, however, the departure of Reagan administration
officials from government service has made personal, detailed reports of
the Grenada episode more readily available, and thus, has greatly
facilitated the scholar’s task.® Memoir accounts, for example, have been
written by President Reagan’s National Security Assistant for Latin
America, by his special emissary to the Caribbean, by his Secretaries of
Defense and State, by his White House Counsellor, and even by Ronald
Reagan himself. Meanwhile, formerly tight-lipped officials have become
increasingly willing to discuss candidly an event that has faded from
popular consciousness, but not yet from their own. Only in such a
congenial environment can a proper study of law’s policy-relevance be
undertaken.

Three primary methodological propositions inform this book. First,
this study accepts Hedley Bull’s definition of "international law" as "a
body of rules which binds states and other agents in world politics in
their relations with one another and is considered to have the status of
law."® The specific "rules” upon which this work will concentrate are
the jus ad bellum provisions of the United Nations Charter. Second, this
study assumes that the motives underlying foreign policy decisions are
best found not by focusing on a monolithic "state" or its "government,"
but rather by examining very closely the actual process of decision-
making.” This inquiry begins, therefore, with the presumption that
individual persons can significantly influence policy outcomes. Third,
like a number of prior analyses of international law’s policy-relevance,®
this one assumes that precise measurement of law’s role in the decision-
making process is virtually impossible. It allows that the persuasive
force of legal arguments and their ultimate efficacy "will depend on
infinitely complex moral, psychological, and interpersonal processes of
group decisionmaking," and hence, that "quantification must always
elude us."® This limitation need not deter the scholar, however, for as
Professor Fisher has cogently observed: "What one needs to know is not
how much did law affect a given decision, but how."°

R.J.B.
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1

International Legality and
Use of Force Decisionmaking

Grenada, we were told, was a friendly island paradise for
tourism. Well, it wasn't. It was a Soviet-Cuban colony,
being readied as a major military bastion to export terror and
undermine democracy. We got there just in time.!

— Ronald Reagan, October 1983

If you are going to pronounce a new law that "wherever there
is communism imposed against the will of the people then the
U.S. shall enter," then we are going to have really terrible
wars in the world.’

— Margaret Thatcher, October 1983

At 9:07 A.M. on October 25, 1983, Ronald Reagan walked into the
White House briefing room accompanied by Eugenia Charles, the Prime
Minister of Dominica. As the current chair of the Organization of
Eastern Caribbean States (OECS) stood beside him, the President made
a startling announcement: "Early this morning, forces from six
Caribbean democracies and the United States began a landing or landings
on the island of Grenada in the eastern Caribbean." The United States
had taken this decisive step, Reagan explained, for three reasons: to
protect innocent lives, including those of almost a thousand Americans;
to forestall further chaos; and to assist in the restoration of conditions of
law and order and of government institutions to the island. Ultimately,
he concluded, the U.S./OECS "collective action" had been "forced" on
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the United States by events that had "no precedent in the eastern
Caribbean and no place in any civilized society."?

Of the many persons listening to President Reagan that early Tuesday
morning, few had ever heard of Grenada, a sovereign state of 133 square
miles and approximately 110,000 inhabitants.* Perhaps even fewer had
heard of Dominica and its hard-boiled Prime Minister, Eugenia Charles.
And certainly, only a handful of experts at the time could correctly
identify the OECS, the regional grouping that had formally requested
American military assistance on October 23.° Hence, Reagan’s brief
remarks left many questions, both grave and trivial, to be answered.
From the outset, however, one fact was apparent to virtually everyone:
the United States had sent its troops into combat for the first time since
the Vietnam War.¢ .

Reaction on the island of Grenada to the American "rescue mission"
was overwhelmingly positive.” A CBS poll of Grenadian public
opinion, for example, found that ninety-one percent of those contacted
were "glad the United States troops [had come] to Grenada."® Similar-
ly, by early November, Reagan’s decision to employ American armed
force had won broad support in the United States: an ABC-Washington
Post survey showed seventy-one percent in favor and only twenty-two
percent opposed.’ Outside Grenada and the United States, however, the
story was quite different.'

Within a week of the invasion, seventy-nine governments had
condemned, repudiated or in some way expressed disapproval of the
operation." As one might expect, the Soviet Union was among the
first to voice a scathing denunciation. TASS, the official Soviet news
agency, called Reagan "a modern Napoleon," devoid of conscience and
simple-minded; it characterized the American action as "an act of open
international banditry."">  Shortly thereafter, the United Nations
General Assembly joined in the attack, voting 108 to 9 to condemn the
American action as a "violation of international law." The November 2
resolution was approved by an even larger majority than that which had
earlier condemned the Soviet invasion of Afghanistan.”” More surpris-
ing, however, was the reaction of British Prime Minister Margaret
Thatcher, Reagan’s most staunch supporter in Europe and a strident anti-
communist. In a Sunday phone-in radio program on the BBC World
Service, the Tory leader remarked, "If you are going to pronounce a new
law that ‘wherever there is communism imposed against the will of the



International Legality and Use of Force Decisionmaking 3

people then the U.S. shall enter,” then we are going to have really
terrible wars in the world.""

For two reasons, the General Assembly resolution and Prime Minister
Thatcher’s terse assessment are especially provocative. First, they
illustrate well the depth and breadth of international disapproval that the
Grenada intervention engendered. Second, and more importantly, they
draw attention to two fundamental questions raised by the American use
of force in Grenada. Was the American action legal? And what was the ,
relationship between international law and the Reagan administration
decisionmaking process?

Since October of 1983, the question of the Grenada invasion’s
permissibility under the jus ad bellum, the international law relating to
the state’s recourse to armed force, has been the subject of no little
controversy.”> Not surprisingly, a wide array of scholars has entered
the fray, armed with an equally wide array of legal arguments. Over the
years, the American action has been condemned as illegal on a host of
grounds, inter alia: (1) as a violation of the U.N. Charter’s prescriptions
on the use of force; (2) as a violation of the OAS Charter; and (3) as
inconsistent with the OECS Charter. Likewise, the U.S. operation has
been defended on a number of grounds: (1) as an intervention in
response to an "invitation by lawful authority," the Grenadian Governor-
General; (2) as "regional peace-keeping" authorized by competent
regional treaties and grounded in Article 52 of the U.N. Charter; (3) as
a "protection of nationals abroad"; and (4) as a "humanitarian interven-
tion."'® Such diversity of legal interpretation reflects general disagree-
ment over the proper understanding of the contemporary jus ad
bellum,” and specific disagreement over the facts surrounding the
Grenada invasion.'®

While the question of the international legality of Operation "Urgent
Fury" is a worthwhile one, it is far from novel and therefore will not be
considered in any great detail here. However, the question of the role
played by international law in the Reagan administration’s decision to
launch "Urgent Fury" has thus far received inadequate scholarly
attention.' Indeed, only Scott Davidson, a Lecturer in Law at the
University of Hull, has yet attempted in a systematic way to divine how
law influenced Reagan’s Grenada decision. Although his 1987 work,
Grenada: A Study in Politics and the Limits of International Law, is
admirable in many other respects, Davidson’s analysis of "the role which
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law played" is based on "interpolation,"? and hence, is of very limited
utility. As Davidson himself concedes:

Unfortunately, there is, at present, very little direct information on the
actual decisionmaking processes of the intervening states other than
relatively exiguous references in post-intervention statements and it is
therefore necessary to attempt to infer from references to legal norms
within those statements the importance which was attached to the law in
reaching decisions. Reconstruction is thus likely to be a hazardous
process.?!

Because "the evidence is clearly incomplete and the full details of the
decisionmaking process with all its variable inputs will not emerge for
some time," his is admittedly only "an interim assessment. "%

The goal of this study is to provide more than an interim assessment.
Drawing upon the memoir accounts of those who participated in* or
witnessed the Reagan administration’s decisionmaking process,” and
upon interviews and correspondence with key participants,” it will
reconstruct as accurately as possible the thirteen-day period during which
the decision to invade Grenada was made. Without such a reconstruc-
tion, a reasonably accurate assessment of law’s role in decisionmaking
can probably not be made.

In order best to evaluate the relationship between international law
and the Reagan administration’s invasion decision, the remainder of this
study will be divided into six chapters. Chapter Two, "In Search of
Motives," will tell the story of the Grenada invasion in order to establish
the factual record and to draw tentative conclusions about Reagan
administration motives. It will examine first the antecedents and course
of the American action, recounting both the triumphs and tragedies of
Grenada’s New Jewel Movement (NJM), as well as those of America’s
armed forces. Then, it will set out the foreign policy context within
which President Reagan’s invasion decision was made, considering
formative events in both the Carter and Reagan administrations. Chapter

Three, "The Public Rationale," will trace the evolution of the Reagan
administration’s public rationale for its action, as articulated first by the
President himself and then by a succession of government officials. As
in Chapter Two, tentative conclusions will be drawn about Reagan
administration motives. In addition, Chapter Three will offer provision
conclusions about the Reagan administration’s general attitude toward
international law, the role played by law in the Grenada decision, and th
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conformity of the administration’s legal justification with the jus ad
bellum as it has been commonly rendered.

Chapter Four, "The Stage is Set," will begin a careful reconstruction
of the administration’s invasion decision. Specifically, it will relate the
events of Thursday, October 13, through the early morning of Saturday,
October 22. Chapter Five, "The Decision is Made," will complete the
story of the invasion decision by recounting the events of Saturday,
October 22 through Tuesday, October 25. Here, the decision to invade
Grenada was tentatively reached, reconsidered, confirmed, and ultimately
implemented. Chapter Six, "Law After the Invasion Announcement,"
will explore international law’s influence upon the post-invasion justifica-

<tion of American policy, focusing particularly on the discussions between
the State Department Legal Adviser’s Office and the U.S. Mission to the
United Nations. Chapter Seven, "Thirteen Days in October, Again,"
will answer specifically the central question of this study: What role did
law play in the Reagan administration’s decision to use military force?
In so doing, it will first set out the three legal principles cited by the
State Department Legal Adviser’s Office to justify Operation "Urgent
Fury." Next, it will determine how these principles actually influenced
the administration’s decisionmaking process. Finally, it will assess
whether the principles cited did in fact justify the American invasion.
The chapter will conclude with a discussion of the Grenada episode’s
broader "lessons" for international law and foreign policy
decisionmaking.
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