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PREFACE

This book is based on the proceedings of the Fourth J.H.W. Verzijl Memorial
Symposium, which was organized by the Institute of Public International Law
and the Netherlands Institute for the Law of the Sea (NILOS) of Utrecht
University and took place in Utrecht on 21 November 2008. This series of
international law symposia is named after professor Jan Verzijl, who held the
chair of public international law at Utrecht University between 1918 and 1958,
to recognize the important contributions he made to the study and practice of
international law.!

The Third J.H.W. Verzijl Memorial Symposium, which was held in Decem-
ber 2004, took place 11 years after the previous Verzijl Symposium.? The lively
debate and stimulating exchanges of views at the Third Symposium confirmed
that too much time had passed since the previous Symposium. Having now
held the Fourth J.H.W. Verzijl Memorial Symposium we are looking forward
to continue to convene the Symposia on a more regular basis. The Fourth Sym-
posium again confirmed the attractiveness of the Symposium’s format. Well
in advance of the Symposium, four reporters submit a fully developed draft
of their presentations, allowing the four commentators and other participants
due time to form an opinion. This format of the Symposium was, we feel, appre-
ciated by all participants, who actively took part in the debate that followed
after the presentations of the reporters and commentators.

In drawing up the final versions of their reports and commentaries, the
contributors to the present proceedings could profit from these discussions.
This book contains the texts of the four reports presented at the Symposium
(by Tullio Treves, Tullio Scovazzi, Richard Barnes and Rosemary Rayfuse
respectively) with such changes as the authors saw fit to make in the light
of the debate at the symposium. It also includes the main commentaries of
Daniel Owen, Nele Matz-Liick, Andrew Serdy and Rénan Long, comments
submitted by participants and the luncheon speech by the Vice-President

! For an account of the life and work of professor Verzijl see C.G. Roelofsen Jan Hendrik
Willem Verzijl 1888-1987 (T.M.C. Asser Instituut, The Hague: 1993).

? The proceedings of first three Symposia have been published (see A.H.A. Soons (ed.)
International Arbitration: Past and Prospects (Martinus Nijhoff Publishers, Dordrecht: 1990);
H.H.G. Post (ed.) International Economic Law and Armed Conflict (Martinus Nijhoff Publishers,
Dordrecht: 1994); and A.G. Oude Elferink (ed.) Stability and Change in the Law of the Sea: The
Role of the LOS Convention (Martinus Nijhoff Publishers, Leiden: 2005).
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of the International Tribunal for the Law of the Sea, Helmut Tuerk. These
texts are preceded by an introduction that discusses the overall theme of the
symposium, the choice of specific topics and its outcomes.

The Symposium would not have been possible without financial support
from a number of sources, including the G.J. Wiarda Research Institute of the
Faculty of Law of Utrecht University. We also would like to thank the partic-
ipants to the Symposium for creating the stimulating environment in which
the contributions to the present proceedings took their final form. Special
thanks are due to Esther van Weele of the Institute of Public International
Law/NILOS for her diligent assistance in preparing the manuscript of the texts
and the lists included in these proceedings. Finally, our appreciation goes to
Peter Buschman, Hans van der Mey, Ingeborg van der Laan, and Anita Rood-
nat at Martinus Nijhoff Publishers for getting this book ready for submission
to its intended audience.

Utrecht, 15 July 2009

Just before this book went to press we were informed of the sad news that
Louise de La Fayette passed away after a period of illness. We will remem-
ber Louise for her dedication to the law of the sea and her kind personality.
She participated actively in the Fourth Verzijl Symposium and her four contri-
butions to this volume bear witness to the broad scope of her interest in, and
knowledge, of the oceans and the law of the sea.

Utrecht, 2 December 2009

Alfred H.A. Soons

Chairman of the Fourth J.H.W. Verzijl Memorial Symposium
Professor of public international law

Director, NILOS

Erik J. Molenaar
Senior research associate, NILOS

Alex G. Oude Elferink
Deputy Director, NILOS
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INTRODUCTION

ERik J]. MOLENAAR AND ALEX G. OUDE ELFERINK

States and entrepreneurs are becoming increasingly interested in the economic
potential of ocean areas beyond the national jurisdiction of coastal States.! This
concerns both an intensification and spatial extension of existing activities,
such as for instance fisheries and the development of new activities such as
bioprospecting for genetic resources of the Area.

These developments have led to growing support within the international
community to enhance the international legal regime for those areas, among
other things to protect and preserve the environment and biodiversity. How-
ever, the current debate in international fora indicates that States have widely
different interpretations on key aspects of this regime, for instance whether or
not bioprospecting for genetic resources of the Area is governed by the prin-
ciple of the common heritage of mankind.

The purpose of the Fourth J.JH.-W. Verzijl Memorial Symposium was to
contribute to a better understanding of the international law aspects of the
ongoing debate on current and future international governance and regulation
of areas beyond national jurisdiction (ABNYJ). To this end four specific topics
were selected, on which papers were presented at four consecutive sessions:

principles and objectives of the legal regime;
institutional arrangements for the legal regime;
entitlements to marine living resources; and
compliance with international regulations.

I

In his report, which was presented at the first session of the Symposium, Tullio
Treves sheds his light on the substantive dimension of the international legal
regime of ABNJ. As a preliminary issue, he explores the reasons why—despite

! This concerns the high seas and the Area. Art 1(1)(1) of the United Nations Convention
on the Law of the Sea (LOS Convention) provides that the Area “means the seabed and ocean
floor and subsoil thereof, beyond the limits of national jurisdiction” Art. 86 of Part VII of the
LOS Convention, which is concerned with the high seas, provides that:

The provisions of this Part apply to all parts of the sea that are not included in the
exclusive economic zone, in the territorial sea or in the internal waters of a State, or in
the archipelagic waters of an archipelagic State.

Alex G. Oude Elferink and Erik J. Molenaar (eds.), The International Legal Regime of Areas
beyond National Jurisdiction: Current and Future Developments, pp. 1-3.
© 2010 Koninklijke Brill NV. Printed in the Netherlands.
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broad support for the ecosystem approach—the international community
often tends to give priority to addressing issues relating to ABNJ rather than
issues relating to areas within national jurisdiction. The main body of his report
is devoted to current discussions and models for governance of ABNJ, with
two foci: genetic resources of the Area and a general regime for ABNJ—the
latter discussion making ample references to the IUCN ‘Principles for High
Seas Governance’ of October 2008. The commentary on Tullio Treves’ report
by Daniel Owen focuses on two issues in particular, namely on making the
‘due regard’ concept in international law more precise and on stakeholder
participation in decision-making.

Tullio Scovazzi’s report to the second session is entitled “The Seabed beyond
the Limits of National Jurisdiction: General and Institutional Aspects. The
principle of the common heritage of mankind plays a pivotal role in his
report, both its historical background and current and future relevance, for
instance in relation to genetic resources of the Area. His report highlights the
controversy surrounding the relevance of the principle in the ongoing debate
in the framework of the General Assembly of the United Nations That point is
also illustrated by the contribution of the commentator to this session—Nele
Matz-Liick—and the title she has chosen for her commentary entitled ‘The
Concept of the Common Heritage of Mankind: Its Viability as a Management
Tool for Deep-Sea Genetic Resources. In her opinion, the common heritage
approach cannot be employed as a legal and institutional model for future
instruments on deep-sea genetic resources.

The third and fourth sessions of the Symposium were essentially thematic.
Richard Barnes’ report for the third session—‘Entitlement to Marine Living
Resources in Areas Beyond National Jurisdiction’ investigates the possibility of
regulating marine capture fisheries in ABNJ by means of property rights-based
entitlements established within regional fisheries management organizations
(RFMOs). In that connection he takes account of experience and practice
within several arenas, for instance Antarctica, outer space and the deep sea-
bed. His report concludes with some thoughtful observations on allocations
of entitlements under international law. Andrew Serdy’s commentary for this
session—entitled ‘Property Rights in Areas Beyond National Jurisdiction: Not
Too Late for a Proper Debate?’—in a sense complements Barnes’ report.
One of his key concerns is that property rights are in fact already “being
unsystematically and fitfully consolidated through the collective hypocrisy of
fishing States, who are not being held to account to the generality of States for
their past over-exploitation, and with no prospect of compensation for those
States affected by the loss of freedom of fishing” This thought illustrates the
potential impact of State practice on the principles underpinning the current
legal regime of the oceans, in the absence of an accompanying debate on
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the significance of those principles. It could be argued that this is in a sense
a variation of the ‘creeping jurisdiction’ of coastal States in especially the
second half of the 20th century, which also significantly curtailed the scope
of application of the regime of the high seas.

The fourth and last session of the Symposium opened with a report by Rose-
mary Rayfuse entitled “The Anthropocene, Autopoiesis and the Disingenuous-
ness of the Genuine Link: Addressing Enforcement Gaps in the Legal Regime
for Areas Beyond National Jurisdiction’ The inadequacy of the genuine link
for dealing with enforcement in ABNTJ is among other things discussed in rela-
tion to high seas fishing and dumping at sea. Rayfuse concludes with a num-
ber of suggestions to address this inadequacy, not only through such main-
stream ideas as removing or reducing incentives to engage in undesirable activ-
ities but also through progressively developing international law by non-flag
State action, possibly culminating in international dispute settlement proce-
dures. Rondn Long’s commentary contains valuable insights on the thought-
provoking terms ‘anthropocene’ and ‘autopoiesis’ and ends with some obser-
vations on the role of international dispute settlement, among other things in
light of experiences within the European Community.

The debates that ensued on these reports and commentaries were both lively
and informative. Louise de La Fayette’s interventions during the debates in all
sessions were further developed after the Symposium and are incorporated
in these proceedings. A welcome first of this Fourth Verzijl Symposium was
having a luncheon speech. The written text of that speech by Helmut Tuerk—
entitled “The Contribution of the International Tribunal for the Law of the Sea
to International Law’—is also reproduced in the proceedings.

The editors feel these proceedings make a contribution to a better under-
standing of key international law aspects of the ongoing debate on current
and future international governance and regulation of ABN]J. Hopefully also,
some of the suggestions identified in these proceedings for addressing gaps
and shortcomings in the current regime find their way into the ongoing debate.
There can be little doubt that there remains an urgent need for the further elab-
oration and implementation of the current framework regime for ABNJ to take
proper account of the protection and preservation of the marine environment,
the conservation of marine biodiversity and the sustainable, fair and equitable
use and allocation of their resources.



