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We dedicate this book to those mentors and colleagues from whom and with whom we have
learned about negotiation and problem solving, especially Roger Fisher, Howard Raiffa,
Larry Susskind, Mike Wheeler, Robert Mnookin, Deborah Kolb, Bruce Patton, Fim
Sebenius, Fosh Stulberg, Frank Scardilli, and Jim Coben.

We also dedicate this book to the community of negotiation scholars and practitioners who
have made our choices in teaching, practice, and scholarship so immensely rewarding.

May we all continue to learn together, with each other, and with the next generation.
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Preface

economics and psychology). Then, in the 1960s and 1970s, another effort to
transform legal education, the Clinical Education movement, spawned intensive
study and teaching of the skills employed by lawyers to do their work. Negotiation
was one of several important skills, including interviewing, counseling, trial practice,
drafting, and decision making, taught in separate courses, with simulations, case
studies, and exercises, transforming the materials through which law is studied. No
longer is the appellate case the only text in the classroom.

Much negotiation theory was derived from the intellectually rich era of game
theoretic and strategic study in World War II and Cold War simulations of
“Prisoner’s Dilemma” and other games, intended to map how parties act under
conditions of uncertainty and scarce resources. Much of the lawyer’s conventional
“map” of negotiation (and the businessperson’s selling or buying) is based on these
early models of competitive bargaining and assumptions of scarce resources.

As economic and political conditions changed during the 1970s and 1980s,
offering a potentially more optimistic view of human nature and the ability to create,
as well as divide, human resources, a movement of intellectual convergence around a
new way to negotiate was born with the publication of several new approaches to
negotiation, including the now world-famous Getting to YES (Roger Fisher, William
Ury & Bruce Patton 2d ed. 1991, first published 1981), Howard Raiffa’s The Art and
Science of Negotiation (1982), David Lax & James Sebenius’s The Manager as Negotiator
(1986), and, applied to legal negotiations specifically, Carrie Menkel-Meadow’s
Toward Another View of Legal Negotiation: The Structure of Problem Solving, 31
UCLA L. Rev. 485 (1984). These works all expanded on ideas of using more
integrative and collaborative processes (using appeals to reason and objective
standards, as well as to underlying needs, wants, and desires) to achieve better, that is
more Pareto-optimal, outcomes for the parties— giving the parties as much of what
they both need without unnecessary loss or harm to either. This pragmatic,
principled, and utilitarian model of negotiation then was taught to thousands of law,
business, policy, and graduate students as a “corrective” to the overly adversarial and
possibly wasteful, but more common, approaches of competitive and distributional
bargaining. Courses in negotiation are now required in many business and public
policy schools, and they exist in virtually every law school. Modern professionals from
many disciplines are learning about the processes that are necessary to design solutions
to human problems when consent, not command, is required to achieve good results.

The last few decades have seen an outpouring of work (both scholarly and
practical) studying under what conditions, and with what people and issues, different
models of negotiation might be appropriately employed. Our second author was an
early student of these processes in both international and domestic contexts, studying
at one of the premier organizations, the Program on Negotiation at Harvard Law
School, with the field’s modern founders. Our third author harnessed the early
teachings of negotiation theory to become one of the founders of the modern
mediation movement in American, now also European, law schools. All three of the
authors of this book have studied and practiced negotiation in a wide variety of
contexts, both domestic and international, and this book reflects our learning at all of
these levels: theoretical, practical, domestic, international, dyadic, multiparty, legal,
and personal.



Preface

We have dedicated this book to some of the field’s founders, with whom we have
worked and with whom we have learned. But, rather than only looking backward, we
also acknowledge the flowering of a new generation of negotiation scholars who have
uncovered new patterns in negotiation behavior, both distortions in the processes that
prevent good agreement and incentives that encourage good behaviors to produce
better outcomes for parties. You will find their work on these pages.

The use of negotiation in law remains controversial (though it is the mainstay of
legal practice). When should parties be permitted to “privatize” their actions and
agreements? When should disputes be resolved in the public sphere, creating
precedents for the rest of us? When is negotiation more efficient? Whom should
negotiation serve: the parties inside the process, or those affected by it? Does
negotiation result in unprincipled, transaction cost-reducing compromise, or can it
provide solutions more precisely tailored to the needs of the parties and justice for
those whose problem it is? When should we negotiate? When should we not
negotiate? We explore these critical questions in this book too.

The authors of this book are firmly committed to the notion that negotiation is
not only essential in human interaction but that it also promises to promote the best
of human flourishing. If we are perceived to be in the “as long as they are talking,
they are not killing” school of negotiation, it is because we do hope and believe that
with the right intentions and good instruction, we can all learn to be better problem
solvers, decision makers, and negotiators by studying this process, practicing it, and
looking for new ways to improve human communication.

We begin this book by reviewing basic theoretical concepts and models of
conflict, dispute resolution, and negotiation. Next, we focus on the classic models of
negotiation: preparing for and conducting integrative and distributive bargaining.
Then we turn to the important interpersonal skills required to negotiate, including
working with clients and counterparts to create trust and rapport, learn information,
and craft good solutions. Next we confront the barriers to reaching good agreements,
that is, the variety of social, cognitive, cultural, and material impediments to
negotiation. We explore some of the difficult and significant ethical dimensions of
negotiating with and on behalf of others and review how various bodies of law
constrain negotiation in legal matters. Finally, we provide some examples of modern
and sophisticated applications of negotiation processes in multiparty and international
settings. And we conclude the book with an introduction to what we treat in more
detail in our companion volumes (Menkel-Meadow, Love, Schneider & Sternlight,
Dispute Resolution: Beyond the Adversarial Model (Aspen 2005), and Menkel-Meadow,
Love & Schneider, Mediation: Practice, Policy, and Ethics (Aspen 2006)) — facilitated
negotiation or mediation. The accompanying Teacher’s Manual to this book provides
one of the largest available collections of negotiation simulations, role-plays,
exercises, and case studies. We firmly believe that this is a field of study that must be
practiced to be learned and that theory must be developed from its usefulness.

Footnotes by the authors of this book, in both the excerpts and our text, are
marked using symbols. The order of the footnote symbols, if more than one symbol
appears on a page, is * T {. The original footnote numbering in the excerpts has been
retained. ’

xxvil
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A few thanks before we get started: We begin with some intellectual and
foundational thanks to the other negotiation teachers and scholars who have
deeply influenced us in a variety of different ways—in addition to those to whom
we dedicate this book, we also thank Harry Edwards, James J. White, Bea
Moulton, the late Gary Bellow, Jack Himmelstein, Howard Gadlin, Gary
Lowenthal, and Paul Brest who also influenced our early thinking in this field. We
next thank Jean Sternlight, our coauthor on the larger project who could not
participate in this one (due to her other book on mediation) but who remains with
us in spirit.

All of us thank various other colleagues in this work. From Carrie, special
thanks to Susan Gillig and Peter Reilly for being the best coteachers and cotravelers
one could have in this journey of pedagogical innovation; to Vicki Jackson and
Carol O’Neil, deans, friends, and supporters extraordinaire; and to the Program on
Negotiation at Harvard (and especially Bill Breslin, Mike Wheeler, Frank Sander,
Bob Bordone, Bob Mnookin, Larry Susskind, Deborah Kolb, and Susan
Hackley) — for being my second home and always the best of audiences.

From Andrea, special thanks to my wonderful colleagues and classmates at the
Harvard Negotiation Project who inspired me — Liz Kopelman Borgwardt, Shelley
LaGere Carlin, Estie Dallet, Bruce Deming, Kerri Fox, Sheila Heen, William
Jackson, Paul Mayer, Michael Moftitt, Erin Monaghan, Linda Netsch, Scott Peppet,
Alan Price, John Richardson, Doug Stone, Chris Thorne, Carol Umbhoefer, Jeff
Wing, Tim Wu, and others —if negotiation had not been so much fun way back
when, it would not be nearly as interesting now. And for making it so much fun
now, a truly appreciative thanks to my colleague and friend, Joanne Lipo-Zovic.

From Lela, special thanks to those who have helped build an innovative
curriculum at Cardozo and around the world—Hal Abramson, Kitty Atkins,
Simeon Baum, Jim Coben, Kinga Goncz, James Kornbluh, Michael Lang, Ray
Patterson, Dana Potockova, Frank Scardilli, Peggy Sweeney, Josh Stulberg, and Dan
Weitz.

Carrie profoundly thanks her able support team, research assistant extra-
ordinaire, David Mattingly; administrative assistants Corrie Mathiowetz and
Carolyn Howard; research assistants Bonard Molina, James Bond, and Jaimie Kent;
the faculty production team at Georgetown, Sylvia Johnson, Toni Patterson and
Ronnie E. Rease, Jr. (I promise I will stop killing trees soon!).

Andrea thanks her fabulous assistant Carrie Kratochvil, who negotiates both the
large and small crises in the law school while getting everything done, and her truly
devoted research assistants, Anna Coyer and Stacey Meyer, who have done
superlative work on this book and the accompanying Teacher’s Manual.

Lela is enormously grateful for her wonderful support at Cardozo: Justin Braun,
Tracey Pastan, Kaaron Saphir, and Dan Zinn, and also past and present members of
the Cardozo Mediation Clinic, whose energy and enthusiasm undergirds this and
other efforts.

All of us feel enormously grateful to our home institutions, which gave us
support in so many different ways: Thanks to Deans Judith Areen and Alex
Aleinikoff and Associate Dean Vicki Jackson at Georgetown University Law Center
(and to the donors of the A.B. Chettle, Jr., Chair in Dispute Resolution and Civil
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Procedure); to Carol O’Neil, for academic and pedagogical support and interest way
beyond the call of duty; thanks to Dean Joseph Kearney and Associate Dean Peter
Rofes at Marquette University Law School; and thanks to Dean David Rudenstein
and former Dean Monroe Price at Benjamin Cardozo School of Law and to Kaaron
Saphir who so cheerfully jumps in whenever a request is made.

We are also appreciative of the various “pushes” and “pulls” of the Aspen
team — Melody Davies, Lisa Wehrle, Laurel Ibey, Susan Boulanger, Elsie
Starbecker (who guided the first volume with care and beauty), Elizabeth Ricklefs,
Richard Mixter, and others behind the pages.

We thank the many reviewers of this text, some known to us (Michael Moffitt,
Clark Freshman) and other undisclosed helpers. We hope we have met your needs
and answered your concerns.

We thank our families, to whom the larger ADR book was dedicated, Robert
Meadow, Peter Popov, Nicole Love Popov, Rodd, Joshua, Noah, and Zachary
Schneider for their patience, support, and, on very rare occasions, some opportunity
to practice our conflict resolution and negotiation skills!

And mostly, we thank our students whom we hope will use these materials to
create a better world — one with peace, sensitive and rigorous problem solving, and
justice.

Let us know what you think.

Carrie Menkel-Meadow
Andrea Kupfer Schneider
Lela Porter Love
December 2005
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