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PREFACE BY THE SERIES' EDITORS

This draft Directive marks the culmination of work on trusts and trust-like
arrangements instigated by the Business and Law Research Centre of the
Radboud University Nijmegen and which first produced the book "Ver-
trouwd met de Trust” (Trust and Trust-like arrangements) published in
1996." This led to the formation of an International Working Group on
European Trust Law that produced the book "Principles of European Trust
Law" edited by Professors Hayton, Kortmann and Verhagen, published in
1999

The purpose of the book was to de-mystify the trust concept by explaining
and exploring the flexible breadth of the trust concept embodied in eight
Articles. In its strong form (the proprietary trust) the concept, as well as
giving rise to obligations binding the trustee, creates property interests for
the trust beneficiaries which can bind persons who receive ownership of
the trust property in breach of the trustee's duties. In its diluted form (the
obligational trust) the concept merely gives rise to special obligations that
make the trust fund owned by the trustee immune from claims arising on
the insolvency, liquidation, death or divorce of the trustee.

It was hoped that appreciation of these matters would help countries to
decide whether or not to ratify The Hague Trusts Convention and whether
or not to develop a domestic statutory version of the diluted trust so as to
satisfy needs in the financial and business sectors. Some of these hopes
have been realised in the cases of Luxembourg, Switzerland, Liechtenstein,
France and Monaco.

In 2004 the Business and Law Research Centre of the Radboud University
Nijmegen reinstated the International Working Group on European Trust
Law, which was subsequently enlarged, so as to prepare the way for anew
law on protected funds in the EU and backed by a broad range of National
Reports explaining the current legal position and considering imple-

1 D.J. Hayton, S.C.J.J. Kortmann, A.].M. Nuytinck, A.V.M. Struycken and N.E.D.
Faber (eds.), Vertrouwd met de Trust (Serie Onderneming en Recht, Deel 5),
Deventer: W.E.]. Tjeenk Willink 1996.

2  DJ.Hayton, S.CJ.J. Kortmann and H.L.E. Verhagen (eds.), Principles of European
Trust Law (Law of Business and Finance, Volume 1), The Hague/Deventer: Kluwer
Law International/W.E.]. Tjeenk Willink 1999.
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Towards an EU Directive on Protected Funds

menting the protective fund directive into national law. By doing so, the
International Working Group on Trust Law has shifted its purpose.
Instead of reviewing or consolidating current law, as was the case in
the previous two projects, it has taken a step further by working towards
a proposal for new legislation in the European Union. The result of this
proposal — a draft Directive on Protected Funds —is presented in this book.

The members of the International Working Group on European Trust Law
are:

- Prof. P. (Pierre) Crocq - Professor of Private Law, University Paris
II (Panthéon-Assas), France;

- Dr. N. (Norbert) Csizmazia — Research student at Brasenose College,
University of Oxford; previously (2002-2008): Legal counsel,
Department for the Codification of Civil Law and Private International
Law, Ministry of Justice, Hungary; Lecturer in Roman law, Ebtvos
Lorand University of Budapest, Hungary;

- Prof. E. (Eric) Dirix — Justice of the Supreme Court of Belgium; Pro-
fessor of Insolvency Law, University of Leuven, Belgium;

- Prof. N.E.D. (Dennis) Faber — Professor of Private Law at the Radboud
University Nijmegen, Member of the Board of the Business and Law
Research Centre, and Senior Counsel with Clifford Chance LL.P (Am-
sterdam), The Netherlands;

- Prof. L. (Luigi) Fumagalli - Professor of International Law, Faculty of
Law, State University of Milan, Italy; Law firm Pavia e Ansaldo, Milan,
Italy;

- Justice D.]. (David) Hayton - Justice of the Caribbean Court of Justice;
formerly Barrister and Professor of Law, King's College, London Uni-
versity, and part-time judge in London, England and in The Bahamas;

- Dr. Christoph Hurni — Dr.iur (Bern), Dottore di ricerca (Bologna),
Researcher at the University of Bern (Commercial Law, Civil Law and
Comparative Law), Legal Counsel at the Swiss Federal Supreme Court,
Commercial Law Division, Lausanne, Switzerland;

- Prof. em. Ph.J. (Phaedon) Kozyris — Professor emeritus of Comparative
Law at both Ohio State University, U.S.A. and Aristoteleian University
of Thessaloniki, Greece, assisted by Ch. (Christina) Dimitrakou-
Deliyianni, Associate Professor of Law, Aristoteleian- University of
Thessaloniki, Greece and A. (Anastassios) Valtoudis, Assistant Pro-
fessor of Law, Aristoteleian University of Thessaloniki, Greece;
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- Prof. S.C.].]. (Sebastian) Kortmann, chairman — Rector magnificus of the
Radboud University Nijmegen, Professor of Private Law, and Honor-
ary Chairman of the Board of the Business and Law Research Centre,
The Netherlands;

- Prof. D. (Dieter) Krimphove — Jean-Monnet Professor of Economic Law
and European Economic Law and Director, Institute of Harmonisation
of Law, Business Law and Finance, University of Paderborn, Germany;
Visiting Professor, Donau-University Krems, Austria;

- Dr. A (Andrea) Macia Morillo — Lecturer, Universidad Autéonoma de
Madrid, Spain;

- Prof. ] M.2 (Jose) Miquel Gonzélez — Professor of Private Law, Uni-
versidad Auténoma de Madrid, Spain;

- Prof. A. (André) Priim — Professor of Financial and Business Law, and
Dean of the Faculty of Law, Economics and Finance, University of
Luxembourg, Luxembourg;

- Prof. K.G.C. (Kenneth) Reid - Professor of Scots Law, University of
Edinburgh, Scotland;

- Dr.T. (Tomas) Richter — Of Counsel, Clifford Chance LLP, Prague, and
Lecturer, The Institute of Economic Studies, Faculty of Social Sciences,
Charles University, Prague, The Czech Republic;

- Prof. M. (Miguel) Virgés — Professor of International Private Law,
Universidad Auténoma de Madrid; Partner, Uria & Menéndez
Abogados, Madrid, Spain; and

- Prof. em. W. (Wolfgang) Wiegand — Professor emeritus of Legal His-
tory, Civil, Commercial and Banking Law, University of Bern, Switzer-
land.

The secretary of the International Working Group on European Trust Law
is:

- J.W.A. (Jan) Biemans — Lecturer of Private Law and Researcher, Busi-
ness and Law Research Centre, Radboud University Nijmegen, The
Netherlands.

The Business and Law Research Centre owes a great debt of gratitude to
the members of the International Working Group on Trust Law and to
everyone who collaborated to produce the various "National Reports".
Thanks to their sustained and generous efforts this book has been com-
pleted within a relatively short period of time. Special attention must be
drawn to the efforts of Professor David Hayton and Professor Kenneth

XXIII
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Reid, who put great effort in the final drafting of the text of the proposed
Directive on Protected Funds.

Nijmegen, The Netherlands, January 2009

Professor Sebastian Kortmann Professor Dennis Faber
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