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PREFACE

Two principles have governed the law of the sea
since the early times when sailors and fishermen
first ventured into the sea: the right of the coastal
state to control a narrow strip along the coast, and
the freedoms of navigation and fishing in the high
seas beyond that coastal area. Some states made
attempts to appropriate certain areas of the sea;
Rome and later Venice claimed dominion over the
Mediterranean, Great Britain over the North Sea,
and Portugal and Spain over the seas adjoining
America, Africa and southern Asia. The issue was
settled in the “battle of the books” in the 1600’s
when the concept of the freedom of the sea, advo-
cated by the Dutchman Hugo Grotius (de Groot),
prevailed over the “closed seas” ideas of the En-
glishman John Selden. For 300 years there were
only occasional challenges to the freedoms of the
high seas, and the rules governing the exercise of
these freedoms (especially the freedoms of naviga-
tion and fishing) were generally agreed upon. First
the League of Nations in 1930 and then the United
Nations in 1958 and 1960 tried to solve the one re-
current issue—the breadth of the territorial sea un-
der the control of coastal states. Both efforts
proved unsuccessful, but the United Nations was
able to codify in four 1958 conventions many other
rules governing the territorial sea and the high
seas, and added new rules relating to the oil-rich
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PREFACE

continental shelf, the submerged part of the conti-
nents over which coastal states, led by the United
States, started claiming jurisdiction in the 1940’s.

The new treaties soon proved obsolete due to the
rapid increase in the use of the ocean and in the ex-
ploitation of its resources. Fishing ceased to be a
local enterprise, as large factory ships and vast
fleets of smaller ships started roaming the oceans,
exhausting the resources of one area after another.
Mammoth oil tankers began carrying tremendous
quantities of oil across the oceans, and several bad
incidents made the people of the world conscious of
the dangers of oil pollution of their beaches and
fishing grounds. The marine environment could no
longer cope with the assault from many directions:
dumping of wastes from land, oil pollution from
ships and additional oil pollution from drilling in the
continental shelf. Technology developed ‘to the
point that even resources on the deep seabed, some
5,000 meters below the surface of the sea, became
accessible, and a new regime became necessary for
governing the exploitation of billions of tons of
“manganese nodules,” potato-sized lumps of several
metals (not only manganese but also copper, nickel
and cobalt), eagerly sought by metal-hungry indus-
tries.

Consequently in the late 1960’s, the world was
faced with a nightmare of conflicts over maritime
rights between the big powers, between them and
smaller powers, and between small powers them-
selves. The only possible solution was the estab-
lishment of a new international legal regime, a code
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PREFACE

of international law for the oceans. The United Na-
tions arranged, therefore, for the Third United Na-
tions Law of the Sea Conference, which over a peri-
od of eight years, 1974 to 1982, hammered out a
convention on the subject, a complex document of
almost 200 pages, some 400 articles (300 in the main
text and 100 in annexes), containing provisions on
fifteen major topics. The area covered is tremen-
dous, more than 70 percent of the surface of the
earth. In the final division of spoils, the coastal
states were able to obtain jurisdiction (diminishing
in proportion to distance from land) over the re-
sources of one-third of the ocean area, and new
rules, more precise than in the past, were developed
to control navigation, fishing and exploitation of
other resources of the sea, and to protect the
marine environment from pollution.

The United Nations Convention on the Law of the
Sea was finally signed in December 1982 at
Montego Bay, Jamaica, by more than 120 countries,
and a dozen of other countries signed it later. One
country was conspicuously absent—the United
States. The Reagan Administration, which in 1981
expressed some doubts about the compromises
reached by previous United States Administrations
with other countries, especially the developing coun-
tries, decided finally that the Convention was not ac-
ceptable to it, as some provisions relating to deep
seabed mining were contrary to its philosophy and
ideologically alien. Nevertheless, it announced that
practically all the other provisions, especially those
relating to international navigation and the rights
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and. duties of coastal states, have by now become
customary international law and as such binding on
all states, whether parties to the Convention or not.
In particular, in April 1983, President Reagan pro-
claimed a 200-mile wide exclusive economic zone, in
terms consistent with the new Convention, and
promised that the United States, subject to reciproc-
ity, will respect similar zones established by other
states. Consequently, it seems that, with the excep-
tion of the part relating to deep seabed mining, the
provisions of the Convention have become the best
evidence of the emerging new international law of
the sea, and have become the law of the United
States on the subjects covered by them. The Pa-
quete Habana, 175 U.S. 677, 700 (1900) (“Interna-
tional law is part of our law, and must be asce-
tained and administered by the courts of the justice
of appropriate jurisdiction, as often as questions of
right depending upon it are duly presented for their
determination. For this purpose, where there is no
treaty and no controlling executive or legislative act
or judicial decision, resort must be had to the cus-
toms and usages of civilized nations . . .”).

In summarizing the current principles and rules
of the law of the sea, this Nutshell relies, therefore,
strongly on those parts of the United Nations Con-
vention on the Law of the Sea which have been ac-
cepted by the United States. It takes into account
also other relevant treaties of the United States (in-
cluding the four 1958 conventions on the law of the
sea ratified by the United States), United States leg-
islation and the jurisprudence of the United States
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PREFACE

courts on this subject. It is hoped that this small
volume would provide a sufficient introduction to
this complex and vast subject for both students and
for practicing lawyers. It must be remembered,
however, that this volume can only highlight the
principal issues, and anyone requiring more detailed
knowledge on any particular topic would have to re-
sort to the many monographs and law review arti-
cles on the subject.
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