INTERNATIONAL
LAW
AND DIPLOMACY

CHARLES CHATTERJEE




INTERNATIONAL LAW AND DIPLOMACY

Dr C Chatterjee
LL.M (Cambridge), LL.M, Ph.D (London)

Barrister

% Routledge

Taylor &Francis Group
LONDON AND NEW YORK



Paperback edition, with revisions, published 2010
by Routledge
Albert House, 1-4 Singer Street, London EC2A 4BQ

Simultaneously published in the USA and Canada
by Routledge
270 Madison Ave, New York, NY 10016

Routledge is an imprint of the Taylor & Francis Group, an informa business
C) Dr Charles Chatterjee

The right of Dr Charles Chatterjee to be identified as author of this work has
been asserted by him in accordance with sections 77 and 78 of the Copyright,
Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced or
utilised in any form or by any electronic, mechanical, or other means, now
known or hereafter invented, including photocopying and recording, or in any
information storage or retrieval system, without permission in writing from the
publishers.

Trademark notice: Product or corporate names may be trademarks or
registered trademarks, and are used only for identification and explanation
without intent to infringe.

First published by Routledge 2007

British Library Cataloguing in Publication Data
A catalogue record for this book is available from the British Library

Library of Congress Cataloging in Publication Data
Chatterjee, C. (Charles)

International law and diplomacy/C. Chatterjee. — p. cm.

Includes bibliographical references and index.

1. Diplomacy. 2. Foreign relations administration. 3. International law. L.

Chatterjee, C. II. Title
JZ1405.C43 2007
341.3/3-dc22
2007279157

ISBN13: 978-1-85743-384-5 (hbk)
ISBN13: 978-1-85743-586-3 (pbk)
ISBN13: 978-0-203-83065-9 (ebk)

Typeset in Plantin and Optima by AJS Solutions, Huddersfield - Dundee

Printed and bound in Great Britain by MPG Books Group



INTERNATIONAL LAW AND DIPLOMACY



In loving memory of my parents



LIST OF CASES

Aaland Islands 1920
Abdul Rahman Baker v Ashford (1960)

Achille Lauro Affair and Co-operation in Combating
International Terrorism

Aerial Incidents case

Alcoa case

Alcom Ltd v Republic of Colombia

Al-Fin Corporation’s Patent (1969)

Alfred Dunhill of London Inc v Republic of Cuba 1952
American Banana Co v United Fruit Co 1909

Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia-
Herzegovina v Yugoslavia (Serbia-Montenegro)),
Provisional Measures, 1C] Reports

Arab Bank Ltd v Barclays Bank DCO (1954)

Asylum Case (Colombia v Peru)

Baccus SRL v Servicio Nacional del Trigo (1956)
Barcelona Traction, Light and Power Company

Beagle Channel Arbitration (Argentina v Chile) (1979)
Belgium v Nicod and Another

Board of Accountancy, The and Ferguson

Bosnia-Herzegovina v Yugoslavia (Serbia and
Montenegro) Provisional Measures, IC] Reports

Briggs v The Lightships (US case)

British Nylon Spinners Ltd v Imperial Chemicals Industries

Lid
Burkina Faso and Mali Frontier Dispute
Carl-Zeiss-Stiftung v Rayner & Keeler (No 2) (1967)

Caroline, The, case

Case Concerning America and Other Mexican Nationals

(Mexico v US), International Legal Materials

Case concerning Rights of Nationals of the United States of

America in Morocco (France v United States), ICY,
1952

Certain Expenses of the UN case 1962

24
153n

56

26

61
193
152n
218-9
61n

272n

152n

234ff
221n, 223n
53n, 54
150n

198n

3n

272n
241

59
27
152n
108

274

254
110n




List of Cases

Commercial Solvents case (1974)

Compania Naviera Vascongado v SS Cristina (1938)
Corfu Channel case

Czarnikow Ltd v Rolimpex (1978)

Dallal v Bank Mellar 1986

De Haber v The Queen of Portugal

Democratic Republic of Congo v Belgium, ICF Reports
2002

Diplomatic Immunities and Privileges, 1985
Diversion of the waters of the River Meuse (1937)
DPP v Doot (1973)

DPP v Stonehouse (1978)

Duff Development Co v Government of Kelantan
Duke of Brunswick v The King of Hanover
Dyestuffs Cartel (1969)

Eichmann trial

Ex parte Mwenya (1959)

Fatemi v the US

Foster v Globe Venture Syndicate (1900)
Nuclear Tests case

Frontier between Turkey and Irag (1925)
Gagara, The (1919)

Geigy v Commission

Genocide case

Germany v United States, Case Concerning the Vienna
Convention on Consular Relations

GUR Corporation v Trust Bank of Africa Ltd
Haya de la Torre case (The Asylum case)
Hellenic Lines Ltd v Moore (1965)

Hertford Fire Insurance Co v California

ICC v Commission (1972)

Intpro Properties (UK) Ltd v Samuel

Iran Hostage case

Islamic Republic of Iran v Pahlavi

Island of Dalwas Arbitration (1928)

Island of Palmas Arbitration

57n, 63
217
286-7
219n, 221
3n

241

55n
207n
17n
51n, 57n
51n, 57n
153n, 223n
240
57n, 62
55

153n
198n
153n
287

17

152n

63

29n

270ff
152
8
204n
62
62n
194
184
246n
30n
46




INTERNATIONAL LAW AND DIPLOMACY

Fimenez v Aristeguieta

Foyce v DPP

Fupiter, The

Krajina v Tass Agency (1959)

Kuwait Airways Corporation v Iraqi Airways Co (1995)
Legal Status of Eastern Greenland

Liangsiviprasert v Government of the United States of
America (1991)

Lotus, The, case

Luigi Monta of Genoa v Cechofracht Co Ltd (1956)
Luther v Sagor 1919

Oscar Chinn case

Mellenger v New Brunswick Development Corporation
Mighell v Sultan of Jahore (1894)

Minority Schools in Albania (Permanent Court of
International Justice, 1935)

Murray v Parkes (1942)
Nicaragua v the United States
North Atlantic Fisheries Arbitration 1910

North Charterland Exploration Co (1910) Ltd v The King
(1931)

North Sea Continental Shelf case
Nottebohn case

Nuclear Tests (Australia v France) Interim Protection, 1C]J
Report (1973)

Paraguay v United States of America Provisional
Measures, IC] Reports (1998)

Parlement Belge, The 1860

Philippine Embassy Bank Account case

Philippine Admiral (Owners) v Wallem Shipping (Hong
Kong) Lid

Post Office v Estuary Radio Ltd (1968)

R Gowvernor of Pentonville Prison ex parte Teya (1971)
R v Botrill (1947)

Rahimtoola v Nizam of Hyderabad

Rani Kunwar v Commission of Income Tax

245
54
217n
220n
219n
150-1

57

51-3
152n
36, 152n
41ff
220
153n

118ff
152n
287
24

153n
26n
54

272n, 287

272n

217, 239-40,
241, 242n

192-3

218
153n
153n
153n

218

246

xviii



List of Cases

Re (P (GE) (an Infant)
Re Grand Fury Proceedings
Reel v Holder (1981)

Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide (ICJ)

Fagernes case, 1927

Restrictions to the Death Penalty (I1C])

Right of Passage over Indian Territory 1963

Rights of United States nationals in Morocco (1952)

Rio Tinto Zinc Corporation and Others v. Westinghouse
Electric Corporation

Schooner Exchange v McFadden (1812) (US)

Secretary of State for Foreign and Commonwealth Affairs
ex parte Samuel

Shearson Lehman v MacLaine Watson Co Ltd and
International Tin Council (Intervener)

Shoshone Indians v United States

South West Africa cases (1961 and 1966)
Taraz Hostage case

Tehran Hostage case

Territorial Furisdiction of the International Commission of
the River Oder

Thai-Europe Tapioca Service Ltd v Government of
Pakistan

Thakore Saheb Khanji Kashari Khanji v Gulam Rosul
Chandbhai

Third Avenue Associates v Permanent Mission of the
Republic of Zaire to the United Nations 1993

Timberlane LBR Co v Bank of America

Trail Smelter Arbitration, The

Travaux Preparatoires

Trearment of Polish Nationals in Danzig (1932)

Trendtex Trading Corporation v Central Bank of Nigeria
(1977)

Underhill v Hernandez
Union Carbide case

Union Nationale des Transport Fluviaux (Unatra)

53n
246n
152n

23, 26n
152n, 153n
23n

24, 25

17n

59, 60
240, 241

203

196
17
17n
209
200ff

26

218

245n, 246n

197n

62

47n, 286
26-7
26n

219, 220, 221,
228, 244n

61
50
42ff




INTERNATIONAL LAW AND DIPLOMACY

United States v Iran
United States v Pilkington

United States Diplomatic and Consular Staff in Tehran
Provisional Measures ICF Reports

US v Aluminium Co of America 1945

US v Aluminium Company of America (Alcoa) (1944)
US v Gonzalez

US v Watchmakers of Switzerland Information Center Inc
US v Yunis

USA v Wagner

Watchmakers of Switzerland case

Western Sahara case

Westminster Ciry Council v Government of Islamic
Republic of Iran (1986)

Westminster City Council v Tomlin
Wood Pulp case
Zones of Upper Savoy, The, and the District of Gex (1932)

190
62

272n
61n
51n
54
61
55n
245
61
27n

204
203
63
25




INTRODUCTION

It is a daunting task to write a book on diplomacy and international law for
two primary reasons: (a) that the perception still exists that diplomacy can be
conducted without any heed to the principles of international law; and (b)
that to many it is not useful to relate the relevant principles of international
law to diplomacy, particularly when diplomacy in the contemporary period is
predominantly based on the domination of the strong over the weak.

This author’s position is simple; diplomacy must pay attention to the
principles of international law and apply them, where necessary. In other
words, there is an intricate relationship between diplomacy and the principles
of public international law. Thus, a diplomat, in addition to being familiar
with the basics of international politics, history, geography, languages,
customs etc must be conversant with the principles of public international
law.

Diplomacy has a chequered history; most of which is about resolving
conflicts. It has been explained in this work that diplomatic interaction
between States during its early years took place primarily for two purposes:
(a) interaction for economic, including trade relationship; and (b) conflict
resolution through third parties.

It is pertinent to mention that the history of diplomacy is paved with the
history of warfare; and this has become evident particularly until the days of
the League of Nations.

It is unfortunate that during the period of the UN, diplomacy has been
operated in some respects in the old-fashioned way — the diplomacy of
warfare, which, in fact, defeats the whole objectives of true diplomacy. The
series of warfares during the UN period, El Salvador, Grenada, Iraq, Kosovo,
Nicaragua and Viet-Nam, and, of course, Arab-Israeli conflict, to name but a
few, remind one of the failures of diplomacy or what may be called pro-war
diplomacy, which runs counter to the philosophy of the UN.

The matrix of diplomacy of warfare and that of peace are different;
diplomacy of peace is more difficult than the diplomacy of warfare; the latter
is primarily based on military tactics. Diplomacy of peace requires a
comprehensive ingenuity, knowledge and foresightedness on the part of
diplomats. Whereas diplomacy of warfare is based on ‘‘might’’, diplomacy of
peace requires the power to negotiate, which requires skills, knowledge and a
purpose which would lead to lasting friendship.

Economic diplomacy is a major part of diplomacy of peace. Mutual
economic benefits form a significant part of foreign policy making. It is
economic ties with countries that form real friendship, and minimise the
incidence of warfare.

Bearing some such issues in mind, this work, in addition to discussing some
general issues of diplomacy, namely, history, a general discussion of the
Vienna Convention on Diplomatic Relations, 1961, the Vienna Convention

xxi
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on Consular Relations, 1963, the Foreign Office, etc., attention has been paid
to certain controversial issues too, namely, bargaining power, ethics in
diplomacy and the kind of training a diplomat in the contemporary world may
need.

In writing this work, reliance has been placed upon primary sources of
information; secondary sources of information have been referred to where
necessary.

For the convenience of the reader the texts of the Vienna Convention on
Diplomatic Relations, 1961, and the Vienna Convention on Consular
Relations, 1963, together with their Optional Protocols, are reproduced in
the Appendices, starting on page 317. For this the author gives due
acknowledgement and thanks to the United Nations Publications Board,
New York, NY 10017, USA.
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