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Preface

A comprehensive and scientific knowledge of international law is highly
necessary, not only to lawyers practicing in our commercial ports, but to
every [one] who is animated by liberal views, and a generous ambition to
assume stations of high public trust. It would be exceedingly to the dis-
credit of any person who should be called to take a share in the councils
of the nation, if [that person] should be found deficient in the great lead-
ing principles of this law; and | think | cannot be mistaken in considering
the elementary learning of the law of nations, as not only an essential part
of the education of an American lawyer, but as proper to be academically
taught—James Kent, 1 Commentaries on American Law 20 (2d
ed. 1832).

The teaching of international law in the American law school goes
back at least as far as the Columbia lectures of Chancellor James Kent
(1763-1847) and the four volumes of his Commentaries on American Law
(1826-1830), the first great U.S. legal treatise. Kent’s Commentaries
begin with 200 pages devoted to the law of nations. The tradition of an
American casebook on international law also dates to the last century.
In 1893, Freeman Snow’s Cases and Opinions on International Law
made its appearance, followed in 1906 by a greatly developed and very in-
fluential revision, Cases on International Law by James Brown Scott.

Our new casebook builds on this by now long-standing tradition, but
it departs from some of its immediate predecessors by providing an intel-
lectual consolidation of what may have become a too-great proliferation
of topics, issues, and cases. Our ambition here is simply to teach, to give
law professors and law students the cases and commentary necessary to
achieve a first-class professional education in the fundamentals of inter-
national law. No matter what international law specialty a student may
go on to study or to practice—international corporate law, international
environmental law, international litigation, international human rights,
etc.—we mean to lay the foundation for that study and practice in the
pages that follow.

We believe that the order of our chapters constitutes a sensible orga-
nization for most courses in international law. Chapter 1 introduces in-
ternational law, looking briefly at the subject’s history and presenting
and discussing two sample, albeit well-known, cases to illuminate the na-
ture of international legal rules and international legal process. Chap-
ters 2 and 3 examine the sources of international law in greater depth,
showing the student how lawyers, judges, and jurists draw international
legal rules from a variety of sources, e.g., treaties, custom, general princi-
ples, jus cogens, and equity. Chapters 4 and 5 return to international
legal process, exploring the ways in which international law is applied
first in municipal courts and second in international tribunals. We then
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vi PREFACE

turn to the relationship between international law and the actors in in-
ternational relations: individuals in Chapter 6, states in Chapter 7, and
international organizations in Chapter 8. Finally, we address two areas
of great practical importance in modern international law: regimes and
common spaces in Chapter 9 and international conflict of laws in Chap-
ter 10.

Most chapters deserve six hours of class, i.e., about two weeks. Only
Chapters 1, 2, and 7 are shorter, each calling for about three or four
hours. So, even though this casebook is a great deal briefer than most,
there is still about 17 or 18 weeks of material between the covers; in
most courses some pruning will need be done. Ordinarily, we expect that
teachers will choose to teach Chapters 1 through 5 in about seven or
eight weeks and then choose from among Chapters 6 to 10 for an addi-
tional six or seven weeks. We have tried to make the later five chapters
free-standing so that any of them can be taught in any order after the
first five chapters are completed.

For students who wish to go beyond the casebook, quite a number of
textbooks are available, including Ian Brownlie, Principles of Public In-
ternational Law (Oxford 4th ed. 1990), Mark W. Janis, An Iniroduction
to International Law (Little Brown 2d ed. 1993), and Oppenheim’s Inter-
national Law (Longman 9th ed. by Robert Jennings & Arthur Watts
1992). There are thousands of other books, articles, cases, and treaties
cited below. However, footnotes and string citations from excerpted ma-
terials have ordinarily been omitted; when footnotes have been retained
in the materials, the original’s numbering has been used; three asterisks
mark other omissions.

Chapters 1, 2, 3, 4, 5, 6, and 10 were originally prepared by Mark
Janis and Chapters 7, 8, and 9 by John Noyes, but the two of us have
used these materials over quite a number of years and, by now, have
traded many ideas and much wording on most pages. We have also been
fortunate in the assistance of others, and at risk of inadvertently leaving
out some names, let us mention those who have helped along the way:
William Alford, David Bederman, Howard Berman, Phillip Blumberg,
Anthony Bradley, John Bridge, Ian Brownlie, Thomas Buergenthal,
Arthur Campbell, Michael Dessent, James Friedberg, Christine Gray,
Richard Kay, Chin Kim, David Kennedy, Harold Koh, Robert Lutz,
William Lynch, Hugh Macgill, Phyllis Marion, Diane May, Samuel Mene-
fee, Michael Reisman, John Ryan, Philippe Sands, Henry Schermers,
Stephen Schwebel, Steven Smith, Louis Sohn, Kenneth Vandevelde, and
Carol Weisbrod. Several students and librarians at California Western
School of Law, the University of Connecticut School of Law, the Univer-
sity of Oxford, and Roger Williams University School of Law also provid-
ed able research support: Rachel Smith Alsop, Daniel Bender, Todd
Dressel, Stephanie Edwards, Darlene Glenn, Barbara Glennan, Edward
Johnson, Kenneth Naide, Loretta Nelms—Reyes, Jane Petitmermet, Risto
Vahimets, Tara Velez, Linda Weathers, Katherine Young, and Teodora



PREFACE vii

Ziamou. The technical assistance of Elizabeth Johnson, Cheryl Meegan,
Sandra Michalik, Sandra Murray, Anita Simons, Sonia Smith, and
Donna Vella was indispensable.

MARK W. JANIS
Oxford

JoHN E. NoYES
San Diego

January 1997
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