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Preface

THE OBJECTIVE OF this book is to provide a comprehensive guide to China Corporate
Income Tax Law, to help business people, professionals, and students to better under-
stand the China Corporate Income Tax system. A new Corporate Income Tax Law came
into effect on January 1, 2008. The new tax law has unified the two former corporate
income tax systems, one of which was applicable to domestic enterprises and one of
which was applicable to foreign enterprises and foreign invested enterprises. The new tax
law applies to all enterprises. Since the promulgation of the tax law and its implementa-
tion rules, the Ministry of Finance and the State Administration of Taxation have issued
various interpretation circulars. A large portion of this book summarizes those circulars
along with relevant sections of law. Lawyers, accountants, and other professionals may
find the mapping of sections of tax law, regulations, and circulars and the areas of business
transactions and operations useful. Detailed citations will allow readers to find the
authorities at their original sources. I have also included some introductory and historical
information for those who seck general knowledge of China tax law. Readers who are
interested in narrowly-focused issues may choose to read selectively.

A chapter is devoted to addressing major areas of tax treaties and arrangements between
China and other countries or regions. Tables summarizing treaty treatments such as per-
manent establishment, dividends, interest, royalties, and capital gain can provide readers
with easy reference and comparison. Whilst the issues of administration and enforce-
ment of specific tax rules are discussed in various chapters, separate chapters cover tax
compliance and tax audit and appeals.

Throughout the book, the author comments on various tax rules and offers his view of
possible tax treatments in the areas that have not been addressed or clearly addressed by the law,
regulations, and other authorities. Such commentary and interpretations, of course, are subject

to error and may not necessarily agree with the interpretation of the Chinese rax authoritics.
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xiv | Preface

The book is written based on the materials available to the general public through
November 26, 2010. Some of the tax rules or their interpretations may change subsequent
to such date.

Finally, I would like to thank Megan Fu, Jiang Zhou, and Sindy Meng for their assis-
tance in the production of this book

Fuli Cao
Beijing, China
November 2010
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INTRODUCTION

1.1 Legal Framework—Sources of Law and Regulations and
Their Implementation

China taxes are collected by different tax authorities based on various bodies of law
and regulations. This section introduces the sources of tax laws and regulations in
general, and the authority of relevant government agencies in relation to promulgation
and enforcement of tax laws and regulations. This tax legislation and these regulatory
frameworks apply to all categories of taxes, including Corporate Income Tax (the CIT).

I.I.I TAX LAWS

Tax laws are promulgated by the National People’s Congress of the People’s Republic of
China (the NPC) and the Standing Committee of the NPC. The NPC is the unicameral
body vested with the authority to establish laws in China.! The NPC is composed of
deputies elected by the provinces, autonomous regions, municipalities directly under the

central government, and special administrative regions, as well as the armed forces.

! Article 58 of Constitution of the People’s Republic of China (PRC).
? Article s9 of Constitution of the PRC.

I



2 | Introduction

The NPC holds a session once every year.® The powers of the NPC include the formula-
tion and amendment of fundamental laws related to criminal offenses, civil affairs, state
institutions, and other matters.

The Standing Committee of the NPC can enact and revise laws other than those properly
formulated by the NPC. When the NPC is not in secession, the Standing Committee can
enact amendments and additions to the laws passed by the NPC, provided that the basic prin-
ciples of these laws are not contravened. The Standing Committee can interpret all the laws.’

Fundamental tax systems must be in the form of law.* Corporate Income Tax Law (the
CIT Law) is one of the important tax laws passed by the NPC.

I.I1.2 TAX REGULATIONS ISSUED BY THE STATE COUNCIL

The State Council is the executive branch of China, the highest organ of state power and
of state administration.” The State Council is given a number of functions and powers,
including but not limited to the adoption of administrative measures, rules, and orders.®
The tax regulations issued by the State Council mainly consist of following three types:

(1) Implementation Rules of Tax Law

A tax law enacted by the NPC or the Standing Committee of the NPC usually sets
forth principles and some important provisions. The law often authorizes the State
Council to issue the implementation rules of the law. The State Council then issues
detailed implementation rules interpreting some of the articles contained in the tax law.
Such implementation rules must be consistent with the principles provided in the tax
law. However, the tax law often gives the State Council broad power to interpret the
law. Accordingly, the implementation rules sometimes provide new rules where the law
is silent, such as the Detailed Rules for the Implementation of PRC Corporate Income
Tax Law (the CIT Implementation Rules).

(2) Provisional Tax Regulations

China Legislation Law requires that major taxes be regulated by law.> However, in the
event that no law has been enacted regarding certain matters, the NPC and the Standing

3 Article 61 of Constitution of the PRC.

* Article 62 of Constitution of the PRC.

* Article 67 of Constitution of the PRC; Article 7 of the Legislation Law of the PRC.
¢ Article 8 of the Legislation Law of the PRC.

7 Article 85 of Constitution of the PRC.

8 Article 89 of Constitution of the PRC.

? Article 8 of the Legislation Law of the PRC.
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Committee of the NPC may authorize the State Council to enact administrative
regulations concerning the relevant matters as needed.® Accordingly, the State Council
in practice exercises the power to introduce and abolish taxes and change tax rates in the
areas in which no tax law has been enacted. Various indirect taxes have been introduced
and governed by provisional tax regulations issued by the State Council. These taxes
currently include, et alia, Value-added Tax, Business Tax, Consumption Tax, City
Maintenance and Construction Tax, Resources Tax, Land Appreciation Tax, Property

Tax, Vehicle and Ship Tax, Stamp Duty, and Deed Tax.
(3) Interpretational Tax Circulars

The State Council may issue notices or other forms of circulars interpreting tax
implementation rules and the provisional tax regulations. These circulars often address
principal areas, while detailed tax circulars are issued by the Ministry of Finance (the
MOF) and the State Administration of Taxation (the SAT).

I.1.3 TAX REGULATIONS ISSUED BY THE MOF AND THE SAT

The MOF is directly under the State Council. One area of responsibility of the MOF is
to propose and implement tax policies. It can propose tax legislation plans; review and
submit tax laws and regulations working together with the SAT; make tax revenue plans;
propose the increase or decrease of categories of taxes, adjustment to tax rates, and tax
incentives; participate in international tax and customs negotiations; and sign interna-
tional tax treaties. It is also responsible for day-to-day work for the State Council Tariff
Committee. The organization chart of the MOF is shown in Diagram r.1.3-1. Tax Policy
Department is the main office in charge of tax policy matters with the MOF. The depart-
ment works closely with the SAT in proposing tax policies, drafting tax law and regula-
tions, and issuing tax interpretation circulars. Diagram r.1.3-1. details major divisions of
Tax Policy Department of the MOF and their responsible areas of taxes.

The SAT is a ministry-level department directly under the State Council in charge
of the tax policy and tax collection. SAT’s responsibilities include, among others, draft-
ing tax laws and regulations, formulating detailed implementation rules for tax laws
and regulations, working together with the MOF to propose tax policies, organizing
collection and administration of taxes, negotiating and implementing international tax
agreements, overseeing the tax authorities at provinces, autonomous regions, and munic-
ipalities. The organization chart of the SAT is shown in Diagram r.1.3-2.

*® Article ¢ of the Legislation Law of the PRC.
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Organization of the state administration of taxation
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DIAGRAM I.1.3-2 Organization of the State Administration of Taxation

Source: huep:/ /www.chinatax.gov.cn

Both the MOF and the SAT issue tax administrative rules and regulations. The major

forms of these rules and regulations are as follows:
(1) The Implementation Rules of Provisional Tax Regulations

As discussed in 1.1.2, the State Council issues various administrative regulations on
indirect taxes in the form of provisional tax regulations where no tax law has been enacted.
The MOF and the SAT issue detailed rules for implementation of these provisional
tax regulations issued by the State Council. In the past, some of the implementation reg-
ulations were issued by the MOF alone. In recent years, those implementation regula-
tions were often jointly issued by the MOF and the SAT.

(2) Tax Interpretation Circulars

In addition to the detailed rules for implementation regulations, the MOF and
the SAT have issued various documents to interpret tax law and regulations. Those
documents, which are often called tax circulars, include order, notice, opinion, measures,
reply, and letter reply. The SAT alone issues many tax circulars; many of those concern
CIT issues. For important issues, tax circulars are often jointly issued by the MOF



