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AN INTRODUCTION TO THE LAW ON
FINANCIAL INVESTMENT

This book provides a wide-ranging overview of the law and regulatory rules
applicable to investment in financial instruments.

Part 1 introduces the reader to the basic principles and structure of the law
relating to financial investment. It explains the legal nature of financial instru-
ments, the rationale for regulation and the history and development of the sys-
tem of regulation in the United Kingdom. It includes an analysis of the main
principles and regulatory techniques introduced by the Financial Services and
Markets Act 2000. Part 2 examines investments and investors. It explains the
legal nature and structure of the main forms of financial investment and exam-
ines the legal principles and regulatory rules that are relevant to institutional
investment and private investors. Part 3 deals with finance and governance. In
essence this part aims to explain the legal mechanisms through which investors
supply money to companies seeking investment and the governance tech-
niques that have been developed to allow investors to monitor investments and
hold company directors accountable for their actions. Part 4 discusses how
markets and market participants operate and are regulated. It examines the
nature of financial markets, their regulation and the legal rules that promote
‘clean’ markets. There is also discussion of the role and regulation of the dif-
ferent types of participants who deal in the markets.



PREFACE

The law relating to financial investment comprises many strands drawn from
different branches of the law. Some parts are drawn from basic common law
principles that would be recognisable to a medieval merchant if he were to
experience transmutation into the modern world. Other parts are linked with
features of modern markets that would be barely recognisable to a market
practitioner from one generation past. Taken together, the different strands
present a complex picture of the nature of investment and the process of
investing. Definition of the nature of investment is complicated by the pres-
ence of a diverse range of investments with fundamental differences in the legal
obligations of issuer and investor; and a clear view of the principles of the law
relating to the process of investment is obscured by the presence of different
markets with their own history and mode of operation and the differing
emphasis placed on investor protection and freedom of contract in different
circumstances and transactions.

In the past, the law relating to financial investment could have been regarded
as comprising mainly private law as contract and trust were the two main pil-
lars of the legal framework that enabled the creation of ‘investments’. Both
contract and trust remain central to the creation of ‘investments’ and the
process of investing in the modern world, but the growth of regulation during
the twentieth century has led it to become the third pillar of the legal frame-
work of investment. Regulation has become an important influence not just
for the process of investing, with which it is most commonly associated, but
also for the nature of investments and the rights of investors. Underlying the
structure and approach of this book is a belief that a rounded view of the law
relating to financial investment requires an understanding of the role, function
and interplay of each of these three pillars.

As the title of the book suggests, its purpose is to provide an introduction to
the legal principles and regulatory rules that are relevant to financial invest-
ment. The structure and approach are intended to define and provide an ana-
lytical framework for the core legal issues that arise in relation to financial
investment. The book is intended to provide a general overview of the law in
this field rather than a detailed treatment of all the issues. The reader who
requires more will hopefully find that further detail is readily available from



D' Preface

the many valuable research sources on which I relied in writing the book. It fol-
lows, of course, that the book is not intended to provide legal or investment
advice in respect of particular transactions or circumstances, in respect of
which specific advice should always be sought.

Iain MacNeil
Glasgow
2 November 2004
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