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THE FINANCIAL CRISIS IN CONSTITUTIONAL
PERSPECTIVE

This volume presents the first thorough sociologically-informed legal
analysis of the financial crisis which unfolded in 2008. It combines a
multitude of theoretically informed analyses of the causes, dynamics and
reactions to the crisis and contextualises these within the general struc-
tural transformations characterising contemporary society. It furthermore
explores the constitutional implications of the crisis and suggests con-
crete changes to the constitutional set-up of contemporary society.

Although the question of individual responsibility is of crucial impor-
tance, the central idea animating the volume is that the crisis cannot be
reduced to a mere failure of risk perception and management for which
individual and collective actors within and outside of financial organisa-
tions are responsible. The 2008 crisis should rather be understood as a
symptom of far deeper structural transformations. For example contem-
porary society is characterised by massive accelerations in the speed with
which societal processes are reproduced as well as radical expansions in
the level of globalisation. These transformations have, however, been
asymmetrical in nature insofar as the economic system has outpaced its
legal and political counterparts. The future capability of legal and politi-
cal systems to influence economic reproduction processes is therefore
conditioned by equally radical transformations of their respective opera-
tional forms and self-understanding. Potentially the 2008 crisis, therefore,
has far-reaching constitutional implications.
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aims to investigate the normative and theoretical foundations of the law
governing relations between citizens. The context for such investigations of
private law systems is set by important modern tendencies in systems of
governance. The advent of the regulatory state marks the withdrawal of the state
from direct control and management of social and economic activity, and the
adoption instead of procedural regulation and co-regulatory strategies that
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Introduction

POUL F KJAER

Goethe University Frankfurt am Main

financial crisis which came into the open in 2008, and asks how the

crisis can be analysed in terms of systems theory. Should the
dynamics leading to the crisis be identified as being constituted by the
‘blind’ and “self-destructive’ evolution of the economic system, or should
they, instead, be found in more general tendencies of societal
de-differentiation? Or did the crisis serve as a symptom of the inability of
both the political and the legal systems to steer and regulate societal
developments, an inability that might have been deepened through
increased asymmetries in the level of the globalisation of different
functional systems leading to an unsustainable ‘de-coupling’ of the
global markets from the wider societal context? Alternatively, the crisis
can be understood as a failure of risk perception and management for
which individual and collective actors, both within and outside of
financial organisations, bear responsibility.

Common to most of the contributions is the presumption that the
causes of the crisis cannot merely be understood as a reflection of
individual and organisational misbehaviour, or as a consequence of a
shifting power balance between territorially organised states. Instead, the
crisis reflects far more fundamental transformations of the basic struc-
tures of society insofar as the crisis can be understood as a side-effect of
increased functional differentiation. This development has, however,
been asymmetric in nature, in so far as the economic system has
advanced ‘further’ than other functional systems. Paradoxically, this
development has thus triggered the emergence of new forms of
de-differentiation through the expansion of economic rationality beyond
the borders of the economic system. The evolutionary emergence of such
asymmetries has intensified already apparent rationality conflicts,
thereby undermining both the impact and the reach of existing regula-
tory structures.

With regard to both the short-term and the long-term reactions,
another strong focal point is that the crisis makes it pertinent to analyse
both the role and the capability of states as the ‘saviour of last resort” as

I I 1HIS BOOK IS devoted to a legal and sociological analysis of the
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well as to seek an increased understanding of the reasons for the obvious
failure of the self-regulative efforts of the financial system. In addition,
the capability of social movements to act as a vehicle of change as well as
the possible role of transnational legal and political structures is explored
upon the basis of a constitutional perspective.

In the first contribution, Gunther Teubner asks if there is such a thing
as collective addiction. If it exists as non-individual purely communica-
tive compulsions to growth, then, the greed of individual bankers is not
the main problem. Instead, we must look for the specific social addiction
mechanisms that cause such impersonal addiction phenomena. The
concept of systemic addiction provides a novel approach to how social
systems approach catastrophes and transform themselves at the moment
of the disaster, not through the intervention of political actors, but
autonomously and within the bounds of their own systemic logic. A
constitutional moment emerges when a catastrophe begins and societal
forces for change are mobilised of such intensity that the ‘inner constitu-
tion” of the economy transforms itself under their pressure. Plain money
reform is one of several examples that illustrate a capillary constitution-
alisation of the global economy, the effects of which could not be
achieved through either the national or transnational interventions of the
world of states.

Complementary to Teubner’s contribution, Rudolf Stichweh explores
the extent to which a general theory of crisis within social systems can be
developed. A central point is that the danger of inflationary tendencies,
well-known in relation to the money medium within the economic
system, can potentially be observed within all systems, since they all rely
on constitutive symbols which can be subject to inflationary or deflation-
ary movements. It follows that, in a multi-contextual world in which no
single system possesses a structural primacy vis-a-vis other systems,
crises not only occur within the economic and political systems, but also
within other systems. The kind of spill-over effects which unfold when a
crisis within one system triggers negative effects within other systems
thus occurs between all functional systems and not just between the
economic and the political systems and their respective environments.

The following three contributions focus on the breakdown of expecta-
tions as a central cause and characteristics of the 2008 financial crisis.
Karl-Heinz Ladeur attributes the causes of the crisis to a fundamental
transformation of society into a knowledge-producing network-society
characterised by constant change and high levels of uncertainty. The
transformation of banks away from mere intermediaries between savers
and borrowers and into far more complex risk-managing institutions is a
case in point here. In such a world, the attempt to return to a unitary
public ordering of the economy upon the basis of a clear-cut normative
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framework becomes an illusionary objective. Instead of stabilising nor-
mative expectations, the law should, instead, orient itself towards the
structuring of cognitive learning processes in order to minimise the
possibility of systemic break-downs.

Moritz Renner goes in the opposite direction from Ladeur in his
contribution. Renner explores the rule of law in the events leading to the
2008 crisis. In doing so he, too, departs from the distinction between
cognitive and normative expectations, and argues that the interaction of
the legal, the economic and the political system in the era of globalisation
is marked by a shift from normative to cognitive expectation structures.
This shift, according to Renner, has entailed the simultaneous over-
complexity and under-complexity of the legal system: an over-complexity
of the cognitive expectations which the legal system has to process, and
an under-complexity of its internal normative structures. But even more
important, the move away from normative expectation structures and the
simultaneous proliferation of cognitive expectations have rendered the
distinction between normative and cognitive expectations themselves
impossible to uphold. The consequence is a breakdown of societal
expectation structures, which have been largely replaced by a vague
hope for the continuance of the politico-economic status quo.

Urs Stéheli introduces a novel approach on the same subject by asking
to what extent an ecological and epidemiological, and thus non-causal,
approach can contribute to an understanding of financial crises. Through
a contrast with classical crisis semantics, Staheli analyses what is new
about recent financial epidemiology and how it is turned into a ‘political
epidemiology’ in order to govern financial crises. Stiheli stresses that
financial contagion is made possible by the functional differentiation of
the financial economy. It is only through the self-reference of the financial
system that new forms of connectivity have become possible.

The analyses of the breakdown of expectations are followed by three
contributions that share the view that the financial crisis should be
understood as a symptom of a fundamental crisis in society. Hauke
Brunkhorst links up with a tradition of theorising going back to Hegel
and Marx, which sees modernity and crisis as co-original phenomena. He
argues that contemporary social thought—through the move into a
paradigm of risk—have neglected the paradigm of crisis. Brunkhorst
therefore seeks to re-invent a concept of crisis which is structural in
nature, and which combines functional differentiation and social class
differentiation in a manner which is capable of providing a diagnosis of
the new constellation of a normatively integrated world society.

Dirk Baecker also looks into the relationship between crisis and society.
In doing so, he describes crises as events belonging to the immune
system of society, and determines the four culture forms of crisis typical
of tribal, ancient, modern, and what he describes as next society. The
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starting-point is, however, the paradox that a crisis is bound to occur in a
society which, in all other respects, works fine. If not, society would be
destroyed. This paradox translates into a coding of the events of crisis,
which distinguishes the positive side of breakdown from the negative
side of design. ‘Positive’, here, means that there are some events of a
crisis which are positively indicated, and ‘negative’ means that there is
reflection about these events, which puts them into the broader picture of
the structure and culture of society.

In his contribution, Jean Clam explores the question of whether sys-
tems are inherently self-destructive. His thesis is that the oecumene of the
present is a structural whole with no outside, whose quietude can only
be challenged by a new type of insecurisation or crisis. Traditionally,
crises have been those moments of local disorder which are bracketed by
the steady ordering of regularly unfolding social processes. In contrast,
the radical contingency of contemporary world society, instead, trans-
forms crisis into a permanent feature.

The second half of the book focuses on the already observable, as well
as the possible, reactions to the crisis. Marc Amstutz and Alberto Feb-
brajo do so by looking at regulatory responses. Amstutz understands
crises as boundary disorders which occur when the closure mechanisms
of one or more social systems deteriorate to such a degree that that they
become dysfunctional, leading to the emergence of deleterious links and
dependencies between the systems involved. Such disorders played a
central role in the 2008 crisis in so far as the boundaries between the
economic, political and legal systems were effectively undermined. The
result is a disruption of the systems’ ability to carry out normal opera-
tions and thus also to perform their designated functions within the web
of society. The radical contingency of social processes, moreover, means
that regulatory responses must be evolutional in nature. Regulation must
be designed in a way that makes it possible to react to highly variegated
and unpredictable changes. A higher degree of structural diversification
in financial institutions is also desirable in so far as more specialised
institutions, relying on more precise forms of programming, are likely to
be better at ensuring boundary maintenance than institutions character-
ised by a lower level of internal coherency.

Febbrajo’s pre-supposition is that the management of a more-or-less
profound crisis of legal regulation pre-supposes both the adequate cul-
tural orientations of individuals and the ability of the legal system to
redefine the structural and functional borders of law menaced by the
absence, or the reduced presence, of an essential social factor of inter-
systemic integration, such as the state. But the traditional state-centred
reconstruction of social life has not yet been replaced by adequate
alternatives. Consequently, transnational networks without central
authorities try, through an intense dialogue particularly at constitutional
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level, to balance cultural specificities, in order to legitimise the emerging
material constitutions, especially at the level of fundamental rights, and
to support implicit references towards a still unclear vision of a pluralis-
tic ‘society of societies’.

In his contribution, Kolja Mdller explores the kind of reactions emerg-
ing within the sphere of social movements. The striving for global social
rights does not lead to the development of economic macro alternatives
to the economic and financial crisis; instead, the advocates of social rights
appropriate the existing inscriptions of equality in world law in order to
highlight the threats posed by global capitalism. The challenge is thus to
re-contextualise the agenda of global social rights under the conditions of
the global economic and financial crisis in order to establish a true
alternative to the market-liberal order of the world economy.

Aldo Mascarefio also emphasises the distinction between normative
and cognitive expectations. He argues that normative political expecta-
tions de-differentiate the cognitively-driven operations of the financial
system and over-impose a long-lasting normative conditioning upon
autonomously organised cognitive procedures. For example, the ‘right to
an affordable home’ creates a pressure to provide credit to non-
creditworthy clients. Against this background, he seeks to develop an
ethic of contingency which is capable of confronting the normativisation
of cognitive expectations.

In the final section, Chris Thornhill and Poul Kjaer contextualise the
financial crisis within larger constitutional transformations. Thornhill
provides a long-term historical perspective on the evolution of statehood
and the ability of states to intervene in the economic system. The modern
vocabulary of statehood can be observed as revolving around a paradox,
in so far as it describes, projects and pre-emptively constructs a condition
of statehood as an inclusive public order which, despite its reflexive
utility, remains impossible to sustain in the long-term. It follows that a
societal crisis unfolding outside the state, for example, in the form of an
economic crisis, might lead to inter-systemic coalescence and thus to a
distortion of the state if the state in question is obliged to lend an
improbable or unmanageable quantum of political power to regulate or
sustain exchanges in other parts of society. An obvious example is an
acute banking crisis, in which political actors internalise the responsibil-
ity for social exchanges in the monetary sub-system, and are then forced
to deepen their intersection with the economy via changes to the fiscal
regime. However, such interventions can only be undertaken for a very
limited period of time if the internal coherency and stability of states are
to be maintained.

Poul Kjaer sets forth in a similar vein by introducing an understanding
of crises as a reduction in the meaning production of social systems,
which can either be internally or externally provoked. The emergence of
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constitutions and, more generally, constitutional structures can be under-
stood as evolutionary responses to both forms of crisis. This is the case
because they are double-edged structures which are simultaneously
oriented towards the maintenance of internal order and stability within a
given social entity at the same time as they frame the transfer of the
meaning components between the social entities and their environments.
Thus, the 2008 financial crisis indicates a failure of constitutional
bonding. When observed from an overall structural perspective, the
reasons for this failure can be traced back to an increased discrepancy
between the structural composition of world society and the constitu-
tional structures in place. The crisis reflects a failure to respond to two
simultaneous, inter-related and mutually reinforcing structural
transformations. First, there is the increased globalisation of functional
systems, which has led to massive dislocations in the relative centrality of
the different national configurations for the reproductive processes of
functional systems. Second, there is a structural transformation of the
transnational layer of world society through a reduced reliance on the
centre/periphery differentiation and an increased reliance on functional
differentiation. One of the many consequences of this development is the
emergence of new forms of transnational law and politics. A new
constitutional architecture which reflects these transformations is needed
in order to ensure an adequate constitutional bonding of economic
processes, as well as of other social processes.
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