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Introduction

This book discusses the relationship between sentencing and the legitimacy
of punishment. By ‘legitimacy’ the book refers to the public perception of
punishment, rather than offering a moral critique of the sentencing process.
Sentencing is crucial because it is the point in the trial where the aims of
punishment are given concrete and public expression in specific cases. There-
fore, the process of sentence decision-making provides a crucial link between
the ideology' which informs punishment and the context against which the
legitimacy of punishment is judged.

The book argues that there is an increasing gap between what is perceived
as legitimate punishment and the sentencing decisions of the criminal courts.
The book contends that this argument holds good for sentencing in both
international and national contexts, and has significant implications for the
future role of trial justice. The book suggests that the aims of punishment
and their realisation through sentencing are becoming increasingly divorced
from what individuals and communities perceive as ‘justice’ for certain types
of behaviour and offender. This perceived ‘failure’ is invariably blamed on the
judiciary and their wide discretionary powers in sentencing, in addition to
the legal framework, structures and procedures that shape the sentencing
process.

The book argues that there are important similarities, as well as differences,
between international and domestic sentencing practices. The most important
similarities are the ideological and normative constraints placed upon sentencing
by the predominantly retributive sentencing philosophy and adversarial model
of trial justice prevalent in common law based systems of criminal justice, such
as the United States and England and Wales.

In developing its argument, the book draws on a wide range of international
and national sentencing sources. The main international focus is the sentencing
practices of the United Nations International Criminal Tribunals for the
Former Yugoslavia (ICTY) and Rwanda (ICTR), and the International Criminal
Court (ICC), although the analysis also draws on the experiences of

1 ‘Ideology’ here refers to penal ideology, which is a matter of political reality.



2 Introduction

internationalised and hybrid courts and tribunals, such as those of Kosovo,
Sierra Leone and East Timor.

The domestic focus is on the sentencing practices and criminal justice sys-
tems of Western Europe; more particularly, England and Wales, France and
Italy. England and Wales provides an excellent example of a common-law
jurisdiction which combines adversarial trial with a sentencing philosophy
based on just deserts. The influence of the latter has gradually diminished
over the last twenty years or so, this being accompanied by a slow erosion of
judicial discretionary power in sentencing. On the other hand, other countries
in Western Europe, such as Italy, have become more hybridised, with the
dominant civil law, inquisitorial mode of trial being infiltrated by adversarial
trial practices that have often not been fully integrated into pre-existing penal
ideology and processes. This phenomenon has caused significant conceptual and
practical difficulties in the area of sentencing.?

In addition, the book draws on a wide variety of empirical research evidence.
For example, in the international context, such evidence ranges from victim
surveys examining perceptions of punishment in Rwanda and the Former
Yugoslavia to the evaluation of recent initiatives, such as the ICC’s Outreach
programme and its impact on the delivery of trial justice. In the domestic
context, evidence from England and Wales draws on recent developments such
as the victims’ advocate scheme, as well as the Sentencing Advisory Panel’s
research report on the perception of sentences for driving-related deaths.*

The book suggests two reasons why the role of sentencing in shaping per-
ceptions of punishment has major significance for the future of criminal justice
and its credibility:

1. Contemporary societies increasingly contain individuals and groups with
very different perceptions of what justice should consist of and how it
should be delivered. Consequently, conflicting views as to the legitimacy of
punishment delivered through the sentencing decisions of criminal trials
are likely to increase for the foreseeable future.

2. The question of legitimacy is directly related to that of effective governance
in criminal justice, because loss of faith, or lack of moral empathy by citizens
with the ideologies, processes and outcomes of punishment suggests that
the ability of criminal justice to function effectively (for example, by
maintaining the ‘rule of law’) is gradually being undermined.

This book does not pretend to provide the solution to what is a very complex
problem. Rather, by focusing on the theory, principles and practice of sen-
tencing it seeks to illuminate one aspect of the debate and so offers a positive
way forward.

2 Henham and Mannozzi (2003).
3 The Victims’ Advocate Scheme was replaced by the Victim Focus Scheme in 2007.
4 Hough et al. (2008).
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One of the book’s core objectives is to develop the analytical tools to help
us comprehend more accurately what such a crisis in legitimacy might mean
in practical terms for the future role of criminal justice. Consequently, the
book argues that existing theories and methods for explaining sentencing fail
to provide an effective framework for understanding its relationship to questions
of legitimacy. Sentencing theory is generally weak in helping us to explain the
normative effect of sentencing; namely, how people’s expectations about
punishment relate to what actually transpires when a sentencing decision is
made, and the impact the sentence itself has on values and behaviour beyond
the courtroom.

In conceptualising the notion of legitimacy, the book takes a broad and
inclusive view of the role of the trial in delivering ‘just’ punishment. In other
words, it does not simply focus on the issue of individual criminal responsi-
bility, and the trial’s traditional purpose of punishing individuals found guilty
of alleged crimes. Instead, it supports the view that notions of criminal
responsibility should be delineated by their social context, so linking them
inextricably to social and community concerns.® Such a perspective not only
recognises that social conditions contribute to criminality, but also that the
harmful consequences of crime and their effective punishment are directly
connected to issues of social welfare and the cohesion of communities.® This
is based on the view that responsibility for both the causes and consequences
of criminality should be shared between individuals and communities. Inter-
nationally, for example, the notion of individual responsibility appears inade-
quate when much of the violence is collective in nature and rooted in cultural
history.” Hence, the book argues strongly that a major focus for the trial
should be to reflect the justice expectations of both individuals and communities
in the practice of sentencing.

The book examines how far these justice expectations are currently reflected
in the theory and practice of sentencing. An important aspect of this, and
essential to extending the ability of the trial to produce more socially responsive
sentences, is the extent to which values about punishment are shared in any
particular social context. For example, in national systems, this sharing may
reflect commonly held views about how courts should deal with particular
types of crime, or criminal. These may vary in their intensity according to
community or culture.® In the international context, universally shared values

5 Shared responsibility, restoration and community reintegration are also key concerns of restorative
Jjustice.

6 See, further, Hudson (1993), Lacey (1988).

7 Atthe domestic level, there may be wide differences between offences such as burglary and fraud in
terms of perceived gravity, notions of responsibility and appropriate sentencing levels that
are the result of cultural history; see Slapper and Tombs (1999).

8 In England and Wales, for example, the jury or magistrates personify the concept of lay
participation, although, of course, the deliberations of the former are restricted solely to matters
of innocence or guilt.
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might include the widespread condemnation of crimes such as genocide and
crimes against humanity. However, there may be less agreement about how to
achieve peace and reconciliation, and the extent to which trial justice might
be expected to contribute to this. Therefore, such a perspective recognises the
importance of reflecting the diversity of justice expectations in trial processes
and outcomes.

The book aims to advance knowledge in a number of key areas:

o It proposes a more normative perspective for analysing the social reality of
sentencing which focuses on the relationship between sentence decision-
making and social context and aims to extend our capacity for understanding
the impact of trial justice.

e Its detailed analysis of the structures and processes of sentencing seeks to
enhance our understanding of the relationship between the ideology of
punishment and sentencing practice in criminal trials and its implications
for criminal justice policy.

e The book’s methodological focus on deconstructing the social context of
sentencing is aimed at increasing our understanding of how trial justice is
perceived in different jurisdictions. It is hoped this will assist those policy-
makers who wish to consider more effective ways of making sentencing
more inclusive and socially responsive.

e The book should help provide clearer insights into the relationship
between values and process on the international platform and those on the
domestic platform, and the extent to which they cross-fertilise each other.

In summary, the book discusses how sentencing could be developed within
a more socially inclusive framework for the delivery of trial justice.® In the
internattonal context, such developments are directly relevant to the future
role of the ICC, especially its capacity for delivering more coherent and
inclusive trial outcomes that contribute to social reconstruction. Similarly, in the
national context, these issues have a vital role to play in helping to reposition
trial justice as a credible cornerstone of criminal justice governance where
social diversity persists. In so doing, the book should assist policy-makers in
appreciating the likely implications for criminal trials of ‘mainstreaming’
restorative forms of justice.

9 The expression ‘trial justice’ refers to the significance of the sentence in terms of its perception by
‘relevant audiences’. It should not therefore be taken as referring to the perceived ‘justice’ of the
overall trial. Consequently, when referring to sentencing in the context (or as part) of the trial,
my object is to draw attention to the importance of conceptualising it as something which is part
of a continuous process of structured social interaction (the criminal trial process), rather than,
as has often been the case hitherto, explaining sentencing as if it were a self-contained entity,
detached from both what has gone before and what is to come. This approach is consistent with
my view that a holistic appreciation of the trial, and the place of sentencing within it, is necessary
in order to facilitate the kind of comparative contextual analysis of sentence decision-making
that is necessary when making cross-cultural and jurisdictional comparisons and inferences.
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Structure of the book

The aim of the first chapter is to illustrate why the issue of legitimacy has
become so important in criminal justice. Accordingly, it reflects on the
increasingly isolated position of the judiciary in England and Wales in matters
of punishment and sentencing, drawing out significant broader themes about
the relationship between punishment and criminal justice governance which
are developed during the course of the book. It argues that recent sustained
criticism of judicial sentencing in England and Wales reflects a much deeper
malaise afflicting the legitimacy of punishment which not only threatens the
liberal consensus view of the judiciary as pivotal to the rule of law, but also
undermines the rationality which underpins conventional paradigms of criminal
justice more generally.

The chapter goes on to argue that there are important lessons to be learned
from engaging with the debates about punishment and sentencing which are
taking place on the international stage, suggesting that the crisis in domestic
sentencing is really symptomatic of a more fundamental crisis in penal legiti-
macy that affects the whole of civil society; one that touches upon the role of
punishment in the governance of so-called democratic states. It concludes that
the time may have come to modify the predominant neo-liberal paradigm of
punishment and sentencing prevalent in western criminal justice by making it
more responsive to the needs of communities.

The second chapter focuses on issues of theory and method and looks at
different theoretical approaches for conceptualising the relationship between
legitimacy and sentencing from a cross-disciplinary perspective. One of the core
objectives of the book is to draw together legal, criminological and socio-
logical ideas to engage with current debates. For example, it challenges those
approaches which emphasise the ‘closed’ nature of legal rules and the distorting
tendencies of sociological theorising about law.'® It argues that theoretical
engagement with criminal justice and punishment, in particular, must proceed
from a basis which involves asking questions about the social functions of law,
and that these questions can only be answered if social theory is capable of
providing explanations of how the outcomes of penal justice are perceived in
moral terms.

The discussion also evaluates current models of criminal justice and their
relevance to the comparative analysis of trial justice at both the global and
local levels. It focuses particularly on the extent to which such modelling is

10 An illustration of this approach is Wandell’s recent application of autopoiesis theory to the
analysis of sentencing. Following Luhmann, Wandell argues for the self-referential and
reciprocal character of legal systems, emphasising the capacity of law to synthesise those
communications which are essentially legal through its operational structures. However, it is
argued that this theoretical approach fails to provide a convincing conceptualisation of sentence
decision-making because it does so from a perspective which maintains a false conceptual
duality between legal closure and contextual openness; Wandall (2008).
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capable of engaging with the normative aspects of sentencing and suggests
alternative approaches to understanding.

The chapter also identifies key methodological issues raised by the com-
parative analysis of trial justicc. 11 This analysis describes different methodologies
and their justifications; identifies weaknesses and suggests solutions. Again,
the emphasis is on making connections between theory and method with the
aim of improving our capacity to appreciate the relationship between the
perception and the social reality of trial justice.

Chapter 3 explores some inherent problems in the comparative contextual
analysis of punishment rationales and suggests why and how normative questions
about punishment could be addressed more effectively by criminal justice
theory. In this context it focuses on the purposes for attributing responsibility,
both individual and collective, and their expression through punishment and
sentencing. The chapter also discusses why the meanings and relevance
attributed to penal aims and the principles of distributive justice need to be
understood contextually. It explores theoretical and methodological difficulties
of comprehending the meanings attached to different punishment rationales
and studies the relationship between values, norms and the legitimacy of
punishment in different social contexts.

Chapter 4 considers the relationship between judicial discretionary power
and sentencing from both theoretical and contextual perspectives. More par-
ticularly, it evaluates different models of judicial sentencing with the object of
assessing how universal factors in decision-making and particular contextual
influences on sentencing practice are balanced. The analysis considers the
nature of sentencing norms and whether existing models of sentence decision-
making are capable of engaging with the relevant normative aspects of sen-
tencing. These concerns are addressed from both a local and global perspective,
focusing particularly on their implications for governance in criminal justice.

The chapter then explores the difficulties of conceptualising the notion of
‘context’ for the purposes of modelling. It explains the approach of comparative
contextual modelling'? and its use as a tool for understanding sentencing as a
process of discretionary decision-making. The chapter further suggests how
sentencing modelling could be improved to better reflect normative considerations
such as legitimacy in different contexts. The discussion concludes by assessing
the broader implications of this approach for criminal justice governance.

11 For example, it is suggested that, in order to make sense of sentencing comparatively, it is
necessary to comprehend the meaning and significance of ‘penality’ in different contexts, and
how international and domestic systems cross-fertilise each other.

12 Contextual modelling is an approach which relies on an initial evaluation of a particular
context to determine its theoretical orientation and methodological prescription. It is
a conceptual vehicle for testing various (possibly competing) versions of what might constitute
the process of sentence decision-making in any particular context. Therefore, it typically reflects
a combination of methodologies designed to serve the interests of both inductive and deductive
theory. For a detailed description of this approach, see Findlay and Henham (2007).



