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Preface

As already noted in 2007 in the first volume of the ‘Digest of European Tort
Law’, European jurists are increasingly interested in decisions from foreign
courts. Access to these decisions being often difficult, we decided to continue
our undertaking and to publish a new survey of cases in another field of tort
law. As with the first volume on ‘natural causation’, our group aims to
contribute to a better understanding of tort law in Europe with the present
Digest. The first volume has proved a useful source of material for both scholars
and practitioners and has even been cited by Supreme Courts. We hope that this
second volume will play a similar role and make available to the reader, the
legal solutions and the state of discussion abroad.

The current volume focuses on the notion of ‘damage’ in Europe. On the
basis of a Questionnaire composed by members stemming from different
European legal families, study groups from 26 jurisdictions investigated their
national jurisprudence and selected topical cases. The reporters have sum-
marised the facts and the decision of each case and added a short comment
concerning their national doctrine. On the supranational level, a specific report
presents and analyses important decisions of the Courts of Justice of the
European Union. Another report offers a comparative analysis of particular
cases resolved according to the Principles of European Tort Law (PETL) and the
Draft Common Frame of Reference (DCFR). This may prove to be a test for
strong and weak points in these two propositions of European norms. Further-
more, a separate historical report examines the notion of damage in ancient
times. Finally, at the end of each category, a comparative report, written by one
of the editors, highlights the conceptual similarities and differences between
the national jurisprudences under analysis.

Moreover, various groups working on private law continue to submit
propositions for a unified European law. If one day the unification of legal
texts is achieved, judges will require a source of jurisprudence to elaborate
upon. The present collection could be used as a series of casebooks in which a
judge can find arguments to support his decisions.

We hope that the second volume will be followed by others examining
further concepts central to tort law, such as fault or remedies. We still encour-
age other groups to undertake similar research in order to create a complete
framework of concepts in private law.

The collection is mainly dedicated to tort law. However, as the concept of
damage also plays an essential role in contract law, the reporters have also
integrated some decisions in that field.

The present book is divided into 27 fundamental categories of damage.
Within each category, the selected facts, decisions and comments are presented
in the following manner: each category begins with a historical introduction



Preface

(1), followed by the 26 country reports (almost all European Union Member
States, Switzerland and Norway) (2—-27), the decisions of the EU courts (28), the
solutions of the hypothetical cases according to the PETL and the DCFR (29)
and finally a comparative report (30).

This user-friendly structure allows individual readers who are interested in
a specific problem, such as ‘objective damage’, to seek the relevant information
for all countries in chapter 2, for example. Readers looking for the cases and
solutions of a specific country, eg Sweden, will find all the Swedish cases under
the same number (17) within all chapters across the book. The comparative
reports (30) provide a summary of our main findings for the more hurried
reader.

The references to the texts in our book are thus composed of three numbers.
The first two are cited at the top of each page, and they indicate the basic
category and the specific (usually: country) report within each category. The
third figure is the marginal number into which each individual report has been
sub-divided. For example, 7/14 no 1 indicates Illicit Profits (category 7) in Irish
law (the country) and refers to the facts of the case Downing v O’Flynn (which are
to be found in marginal number 1).

We owe our profound thanks to the staff of the Institute for European Tort
Law of the Austrian Academy of Sciences, especially to Vanessa Wilcox, Petra
Pipkova, Donna Stockenhuber and Kathrin Karner-Strobach for coordinating
the project in Vienna and for preparing the manuscript for publication, pre-
paration of which Joya Raha at the Law Faculty of the University of Geneva and
Helen Morrison, Cambridge and BPP Law School graduate, were also involved.
Further, we would like to express our gratitude to the Austrian Science Fund
(Fond zur Forderung der wissenschaftlichen Forschung) and the Swiss National
Science Foundation (Fonds National Suisse de la Recherche Scientifique) for their
auspices as well as the Société genevois de droit et de législation for its financial
support of the publication. Last, but not least, we would like to thank the
publishing house Walter de Gruyter for supporting this project.

The Editors
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