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PREFACE TO THE ENGLISH EDITION

The publication in English of my book on the major systems of
contemporary iaw gives me great pleasure—and for a reason I do
not hesitate to state here. I am convinced that it is absolutely essen-
tial at the present time to develop comparative legal studies, and I
believe that this book. such as it has been conceived, provides the
necessary basis for a study of comparative law.

1 wish to thank Professor C. M. Schmitthoff, on whose initiative
the publishers became interested in the English-language publica-
tion of the work.

I would also especially like to thank Professor John E. C. Brier-
ley, who was kind enough to undertake the translation. To do so it
wceuld not have sufficed, as the uninitiated might think, to be thor-
oughly conversant with English and French. It was also necessary
to be a comparatist and to understand the many legal terms
peculiar to the different systems studied. Few people could have
translated what I have written with as much understanding as
Professor Brierley has. To show my appreciation of the very con-
siderable and intricate work that he has carried out, it seemed to me
only just that this work appear under our two names—although
this alone cannot repay my debt of gratitude.

October 1966. R.D.
Montreal

Note to the Second English Edition

This is a translation and adaptation of Professor René David’s
Les Grands systemes de droit contemporains* which was originally
based on the second French edition of 1966, published by Librairie
Dalloz in the series known as Précis Dalloz. It has been revised in the
light of the changes made by Professor David in the sixth French
edition of 1974.

To a greater extent than in the first English edition of 1968, an
adaptation to an English readership has been attempted. This has
involved certain changes in the text itself as well as alterations or
additions to the notes and bibliography.

JLE.C.B.

* “Couronné par I'Academie des Sciences Morales ¢t Polit ques.”



ADDENDA

Please read as final paragraph to § 241 (p. 261) - _

Although the Soviet state structure was not included in the original
programme of the Communist Party, it was articulated immediately
after the 1917 Revolution. This move came as a response to anxiety
over the small number of actual Party members and reflected a desire
todemonstrate that power did indeed henceforth belong to the people.
Since the very beginning, however, real power has resided with the
Party itself, which selects candidates for elections to the different
soviets and seeksto ensure that all positions of authority are filled from
the list (nomenklatura) established by its various directorates.

Please read as final paragraphs to § 492 (p. 491)

The Constitution of 1954 was revised in 1975. It now declares
that China is a socialist state and a workers’ dictatorship. Primacy
of the Communist Party is established by the statement in article 16
that the national assembly is placed under the direction of the Party
and the requirement of article 17 that the assembly name and
remove the premier and government on the proposal of the Party
Central Committee. The chairman of the Central Committee as-
sumes control of the armed forces (article 15), while it is the duty of
every citizen to support the Party leaders.

A confrontation between rival factions in the Party was provoked
by the death of Chairman Mao in September 1976. Whatever the
outcome of this struggle, it can safely be predicted that China will
follow a path different from that taken by western nations. The
principles of legality, and law, are therefore unlikely to have the place
familiar to observers in the West.
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INTRODUCTION

1. Outline

The majority of introductory works on comparative law pub-
lished up to the present time have, for the most part, concentrated
on defining the purpose of comparative law and emphasizing the
value, as well as the difficulty, of comparative law studies. While
these retain their interest, there is no purpose in renewing them
here. Consequently, the first section of this Introduction will briefly
summarize and explain, from an historical point of view, the differ-
ent concepts which have been developed concerning the nature and
the usefulness of comparative law.!

The second section of the Introduction is devoted to the idea of
the “legal family” (famille juridique). It explains how, despite the
diversity of laws encountered in the world today, it is possible to
concentrate on the presentation of certain ‘‘models,” certain laws
which can be considered typical and representative of a family
which groups a number of laws.

SECTION [—COMPARATIVE LAw

2. Development of comparative law

There have always been studies of foreign laws and recourse to
comparison in legal scholarship.? The comparison of laws, at least
in their geographical diversity, is as old as the science of law itself.
Aristotle (384-322 B.C.), in considering what form of political com-
munity would be best, studied 153 constitutions of Greek and other
cities in his treatise, Politics; Solon (c. 640-558 B.C.), when drafting
the Athenian laws, we are told, proceeded on the same basis; the
decemvirs appointed in 451-450 B.C. to draw up the law of the XII
Tables for Rome are also supposed to have carried out comparative

! For more details, cf. especially the first part of David (R.), Traite elementaire de droit civil
compare (1950). Adde Gutteridge (H. C.), Comparative Law (2nd ed., 1949).

% See Hug (W.), “The history of Comparative Law,” 45 Harv. L. Rev.. 1027-1070 ¢1932). and
Pound (R.), Comparative Law in the Formation of the American Common Law in Acia Academiae
Universalis Jurisprudentiae (1928); Sarfatti (M.), Les premiers pas du droit comparé in Mélanges
Maury, 11, p. 237.
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law enquiries in the Greek cities. In the Middle Ages, Canon law
and Roman:law were compared, and in sixteenth-century England
the respective merits of the Canon law and the Common law were
debated. The comparison of customary laws in continental Europe
was the basis of the formulation of the principles of a “‘common
customary private law” (droit commun coutumier in France;
Deutsches Privatrecht in Germany). Montesquieu (1689-1755) at-
tempted, through comparison, to penetrate the spirit of laws and
thereby establish common principles of good government.

Many historical precedents can therefore be invoked. But the
development of comparative law, as a science, is rather more
recent. Only in the last century was its importance recognized, its
method and aims systematically studied, and the term itself compar-
ative law (droit compare) received and established in usage.

The reasons for this late development of comparative law as an
independent science are not difficult to identify. For many previous
centuries, the science of law was devoted to discovering the prin-
ciples of just law, that is to say law conforming to the will of God,
to nature and to reason, and there was little concern for positive
law or the law as it applied in fact. Local or customary law was of
importance to practitioners and the legislative measures of ruling
sovereigns were of interest to governments of other countries, but
neither was of any real significance to those who meditated upon
and wrote about law. Positive law in either form was neglected in
the universities. There the principal study, once thought more noble
and more suitable to true legal training, was the search for just rules
that would be applicable in all countries. This search, which was to
reveal the true science of law, was best carried out in the study not
of the various national or local laws but rather in Roman law and
Canon law, the only laws common to the whole of the civilized (i.e.
Christian) world.

It was, then, only in the latter part of the nineteenth century
that the desirability and later the necessity of comparing national
European laws emerged, little by little. This development occurred
after the disintegration of the notion of a ius commune or law of
universal application, which was brought about by the nationalism
" engendered by the adoption of national codifications and the im-
plantation of these national laws as the proper subject-matter of
legal science in the universities. In France especially, after the
Napoleonic codification, it was thought that the new codes had
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given final expression to law in terms having universal value. Other
nations had only to follow the model provided them; those who
adopted the codes could find the answer to any problem by means
of their simple exegesis. Legal writing, in prevailing thought, was
inspired by the famous quip of Beugnet—"Gentlemen, I do not
teach the civil law; I only teach the Napoleonic Code.”’® There was
no place for comparative law.

The development, in the second half of the century, of compar-
ative law, as such, was the logically inevitable aftermath of this
nationalization of the idea of law which had ascendancy in the first
part of the nineteenth century. It was, moreover, rendered neces-
sary, and even urgent, by the unprecedented expansion in more
‘modern times of international relations and contacts of all kinds.

3. Beginnings of comparative law—its importance now

Comparative law has developed enormously since the beginning
of the twentieth century. Not much more than 25 years ago it was
seen as a rarefied field for dilettantes; today comparative law
studies are admitted to be a necessary part of any legal science and
training.

The beginning of comparative law in the nineteenth century
was, naturally enough, taken up with discussions attempting to
define its aims and nature, to establish its place among the sciences,
to characterize its methods, possible applications and general
usefulness. Was it an autonomous body of legal knowledge or
simply a method—the “‘comparative method”—applied to estab-
lished legal science, was it a field distinct from comparative legal
history, general legal theory and the sociology of law, in what
precise areas of law would comparison be especially useful and
what laws could properly, and with profit, be compared? What
dangers were there in comparative law studies? Discussion of this
sort constituted the basis of the first published works on the subject
which appeared in several countries, and they were items on the
agenda of the first International Congress of Comparative Law,
held in Paris in 1900.# A belated echo of them is even to be found in
more recent publications.

It was, of course, only natural that such questions preoccupy

3 **Messieurs, je n'enseigne pas le droit civil; je ne connais que le code Napolton!™

4 Congres international du droit comparé. Procés-verbaux des séances et documents (1905-
1907). Only jurists of continental Europe participated. One Englishman, Sir Frederick Pollock
(1845-1937), represented the world of the English legal tradition.




