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PREFACE

The objective of this book is to provide a model of criminal process in
this country by a close examination of federal law and practice. In its major
premises federal criminal process is representative of criminal process in the
states. Details and nomenclature vary widely, but the problems and their
solution are in general remarkably uniform. The influence of federal law on
the states and the dispersion of federal law make it apt as a model; the pecu-
liar features of federal crime are softened by cases in the District of Colum-
bia where all crime is federal.

Because the subject of study is criminal process generally and not feder-
al criminal procedure, some issues, such as the problems created by the rela-
tionships of the states to each other and to the federal government, are
largely disregarded. The broad outline of much of criminal process is a con-
stitutional matter, and much of the material here concerns constitutional
decisions of the Supreme Court and other courts. Again, the focus is the
nature of the process established by such decisions, not the ways of constitu-
tional adjudication. Except as they bear on criminal process, discussions in
the opinions of precedent, jurisdictional matters, and constitutional law gen-
erally are omitted.

While it seems to me that investigation and prosecution of crime are
separable for purposes of study from the rest of criminal process, I would
not have that taken as an indication that I think the rest is less important.
In particular, the law's disregard of what happens to a person after he is
convicted of a crime compared with its close attention to the methods by
which he is convicted seems to me greatly mistaken. At two points, in
Chapter 8 on Bail and the section Nature of the Penalty in Chapter 15 on
Sentence and Judgment, I have included a small suggestion of the issues
about jails and prisons.

For the most part, the process studied here is concerned with serious
crimes. If numbers of individuals (or crimes) alone are considered, the
emphasis should be on minor crime, and what has been called the "low-level"
criminal process. The number of misdemeanors, of which the largest part
involve drunkenness and related offenses, vastly exceeds the number of
felonies. Certainly we should not allow the process in these cases to remain
below the level of our vision; in almost every respect, low-level criminal
process is a challenge to the principles we profess and should make us wary
of accepting our professions of principle without skepticism. It is composed
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PREFACE

too little of our aspirations, however, and too much of failings that we all
acknowledge as failings to be useful as a model of the criminal process.

Notes have been numbered consecutively through the book to 653.
Footnotes are numbered consecutively in each chapter. I have generally
omitted footnotes in reproduced materials. Those which appear are renum-
bered but are in the original materials unless the footnote number is
enclosed in brackets. In Supreme Court cases, separate opinions of Justices
that are not reproduced are indicated in a footnote at the end, along with
the votes of the Justices who did not join one of the reproduced opinions. I
have corrected obvious typographical and similar errors and have made a
few other small changes in reproduced materials not affecting their sense.

Experience with previous editions suggests that I should make the fol-
lowing comment. It is generally not my assumption that students will go to
the reports to read the opinions in the large number of cases that are
described briefly or are cited following questions in the notes. Such notes
are intended primarily to provide factual variations on themes presented in
the main cases and materials, as problems for discussion or reflection. Usu-
ally, resort to the opinions will provide authority for some result but not
otherwise add substantially to the material in the book.

Preparing this seventh edition, I am impressed by how well the general
conception for the book has stood up over the past 35 years. The "revolution
in criminal procedure" that was supposed to have taken place in the decade
of the '60s is now well in the past and, if there was indeed a revolution,
there has since been something of a counter-revolution. For all that, it is
remarkable how little the broad contours of criminal process have changed.
In any case, it seems to me now, as it did then, that if one's primary interest
is criminal process—the procedures by which crimes are investigated and
criminals prosecuted—there is no better course than to follow the process
from beginning to end and to pick up constitutional and statutory issues
and so forth where and as they arise in the process. So also, it still seems to
me that it is useful for students to see the forms by which various investiga-
tive steps and procedural matters are carried out, even if the forms have lit-
tle content of their own. And it seems to me now, as then, that the issues of
professional ethics and strategy that confront lawyers for the prosecution or
defense should be integrated into material that sets forth the relevant law.

I am grateful to the American Bar Association for permission to repro-
duce the excerpt from the ABA Standards for Criminal Justice, Pleas of
Guilty (3d ed. 1999) that appears on p. 746; the excerpts from the ABA
Standards for Criminal Justice, Prosecution Function and Defense Function
(3d ed. 1993) that appear on pp. 1004, 1014, and 1017; the excerpts from the
Model Rules of Professional Conduct (2004) that appear on pp. 1005 and
1025; and the excerpt from the ABA Standards for Criminal Justice, The
Function of the Trial Judge (3d ed. 2000) that appears on p. 1027.

Police forms were provided by the Boston Police Department. Some of
the police forms were prepared for the Boston Police Department by Com-
netix Computer Systems, Inc. Robert Layfield, Director of Police Sales for



PREFACE

Comnetix, kindly allowed me to use sample forms on which his name and
picture appear for demonstration purposes. Forms used in the federal
courts were provided by the Office of the Clerk of the United States District
Court for the District of Massachusetts.

Lawrence Heftman, while a student at Harvard Law School, gave me
substantial research and editorial assistance for this edition. Melinda Eakin
was responsible for copy editing and for preparation of the manuscript in all
its stages; her assistance was invaluable. As in the past, I am grateful to
Raymond S. Andrews ("Sherwood") who did the illustrations.

LLoyD L. WEINREB

June 2004
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