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THE ESSENTIAL HOLMES






INTRODUCTION

Oliver Wendell Holmes! is the most illustrious figure in the history
of American law. He is also, to an extent no longer fully appreciated, a
major figure in American intellectual and cultural history generally.2 It
is high time that his essential writings (both Jjudicial and nonjudicial,
including epistolary and bellelettristic), which are widely scattered,
were brought together in a single volume.3 My goal in this Introduction
is to introduce the reader to Holmes and to explain the principles of
selection and arrangement that inform this anthology.

Born in 1841, Holmes was the eldest son of Dr. Oliver Wendell
Holmes, the famous physician, poet, and man of letters—author of The
Autocrat of the Breakfast-Table, “Old Ironsides,” “The Deacon’s Master-
piece” and other works. On his mother’s side, the future Supreme
Court justice came from families (the Wendells and the Jacksons) that
had played a distinguished role in the history, including legal history, of
Massachusetts. Raised in Boston, a childhood friend of William and
Henry James and Henry Adams and (through his father) acquainted
with Emerson, Holmes first displayed literary gifts as a student at Har-
vard College, becoming class poet. The Civil War erupted in his senior
year. A fervent abolitionist, Holmes sou ght and obtained a commission
in the Twentieth Massachusetts Volunteers, a regiment that was to
distinguish itself in the war, suffering enormous casualties in the
process. Holmes served with courage, rising to the temporary rank of
lieutenant-colonel, but he did not reenlist when his three years were up.
He had been seriously wounded three times; the first two wounds—

1. He was born “Oliver Wendell Holmes, Jr.,” but, as was customary in those days,
dropped the “junior” when his father died in 1894. I include “Jr.” in the subtitle of this
book, not because the selections are confined to things he wrote before his father’s death
(they are not), but to distinguish him from his father.

2. See, for example, Edmund Wilson, Patriotic Gore: Studies in the Literature of the Amer-
ican Civil War, ch. 16 (1962).

3. The only previous anthology of judicial and nonjudicial writings by Holmes is The
Mind and Faith of Justice Holmes: His Speeches, Essays, Letters and Judicial Opinions (Max
Lerner ed. 1943). Compiled in the first decade after Holmes's death, it presents the mate-
rials from an outdated point of view and contains too few selections to convey a rounded
picture of Holmes's thought. Justice Holmes ex Cathedra (Edward J. Bander ed. 1966) is an
amusing collection of snippets from Holmes's opinions and of anecdotes by and about
Holmes.
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X Introduction

shots through the chest and the neck, received at Ball’s Bluff and An-
tietam, respectively—missed killing him by fractions of aninch. He had
had his fill of war.

Returning to Cambridge, Holmes entered Harvard Law School and
received his LL.B. in 1866. For the next fifteen years he combined the
practice of law in Boston with legal scholarship, though only at the very
end of this period did he have a full-time academic appointment. He
was an active participant in the broader intellectual life of Boston and
Cambridge (and England, which he visited frequently until his last visit
in 1918), as part of a circle that included Charles Sanders Peirce,
William James, and other founders of philosophical pragmatism. Al-
though Holmes was a competent and respected legal practitioner, his
bent was academic. Considering that most of his working time was de-
voted to practice, his scholarly output during this period was pro-
digious: a distinguished edition of Kent’s Commentaries, the leading
legal treatise in America; many articles, brief notes, and book reviews;
and finally The Common Law (1881)—widely considered the best book
on law ever written by an American.

A brief stint as a professor at the Harvard Law School ended, shortly
after The Common Law was published, with Holmes’s appointment to
the Supreme Judicial Court of Massachusetts in 1883. He served for
twenty years on that court, the last three as chief justice. From this
period come several speeches that figure largely in this volume (not all
of them on legal subjects), and among them—to complement his
achievement in The Common Law—what may be the best article-length
work on law ever written, “The Path of the Law,” published in the Har-
vard Law Review in 1897.

Holmes wrote many fine opinions as a state court judge, some of
which foreshadow the themes of his Supreme Court years. Yet he did
not, during those many years on the Massachusetts court, make any-
thing like the impression on the law that Chief Justice Lemuel Shaw of
his court had made before him or that Judge (later Chief Judge)
Benjamin Cardozo of the New York Court of Appeals was to make
after him. It was only with his appointment by President Theodore
Roosevelt to the United States Supreme Court at an age when most
men would have been preparing for retirement—he was about to turn
sixty-two when he took his seat on the Court in 1903—that Holmes
fully found himself as a judge. He served almost thirty years on the
Court, and while most of the opinions that he wrote either have been
overtaken by events or engage the interest only of legal specialists, a
number of them made a durable contribution at a more general level.

Holmes continued to do some occasional writing during his years on
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the Supreme Court. He retired in 1932 (with a nudge from his col-
leagues—for although his mind remained sharp, he could no longer
handle his share of the Court’s workload and, God be praised, the mod-
ern practice of having law clerks ghostwrite opinions had not yet caught
on). He died three years later, days before his ninety-fourth birthday.

It is conventional to divide Holmes’s career into three phases. The
first, or scholarly, phase (for no one has been much interested in
Holmes the practicing lawyer) dominated until his appointment to the
Massachusetts court in 1883, but did not end then; the high points are
The Common Law and “The Path of the Law,” the latter written many
years after he became a judge. Book and article are similar in theme as
well as in distinction. Together they supplied the leading ideas for the
legal-realist movement (more accurately, the legal-pragmatist move-
ment)—the most influential school of twentieth-century American
legal thought and practice—although backslidings to formalism are ev-
ident in a number of Holmes’s judicial opinions and other writings.*

The pragmatist method is well illustrated by Holmes’s treatment of
contractual obligation. There is, he suggests, no duty to perform a con-
tract, as such. Since the usual remedy for breach of contract is simply an
order to pay the promisee his damages, the promisor’s practical legal
obligation is to perform or pay damages, and the promisee’s practical
entitlement is to performance or damages, at the promisor’s option.
Thus Holmes, consistent with the pragmatist program, tried to shift
the focus of inquiry from the duty to keep one’s promises to the conse-
quences of breaking them. Holmes’s famous prediction theory of law
(law is merely a prediction of what Jjudges will do with a given case), an-
nounced in “The Path of the Law,” is a fruit of his pragmatic preference
for analyzing law in terms of consequences rather than of morally
charged abstractions such as “right” and “duty.” Likewise his conten-
tion that law concerns itself only with behavior rather than with inner
states and his attempt to trace the origins of law to revenge—both
prominent themes of The Common Law, F inally, in Holmes’s denial of a
legal duty to perform promises as such, we see the severance of law
from morals—the “bad man” theory of law (law viewed from the stand-
point of persons who care nothing for moral duty) that is a basic ele-
ment of Holmes’s jurisprudence. The bad man is interested only in the
consequences of violating the law; it is from his standpoint that the obli-

4. See my discussion of Holmes’s Jurisprudence in The Problems of Jurisprudence
(1990), esp. Introduction and ch. 7. “Formalism” refers to the style of legal argumenta-
tion that purports to derive conclusions by logical or quasi-logical processes and thus to
minimize politics and personality in judicial decision-making. For present purposes it
may be considered the opposite of pragmatism or realism.
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gation of a contract is merely to perform or pay damages for nonper-
formance, rather than to perform, period.

The third phase of Holmes’s career, in the usual view, is his service
on the U.S. Supreme Court—his service on the Massachusetts court
(the second phase) being viewed as interlude and preparation, a lull
having no great interest in itself. His major contributions as a Supreme
Court justice were in four areas.

1. In the Lochner® dissent and other famous opinions opposing
the use of the due process clause of the Fourteenth Amendment to
prevent social and economic experimentation by the states, Holmes
created the modern theory of federalism, the theory of judicial self-
restraint (though here he was borrowing heavily from James Bradley
Thayer), and the idea of the “living Constitution”—the idea that the
Constitution should be construed flexibly, liberally, rather than strictly,
narrowly. A better metaphor for Holmes’s own view of the Constitu-
tion, however, is not that it is alive, but that it should not be allowed to
kill the living polity in obeisance to the dead hand of the past. Since
interpretation is a two-edged sword—a license for Jjudicial intervention
as much as for judicial forbearance—there is a latent tension between
Holmes’s emphasis on judicial restraint and his emphasis on flexible in-
terpretation. And although he wrote pathbreaking opinions in defense
of flexible interpretation (see chapter 9), he also wrote a well-known es-
say on interpretation, reprinted in that chapter, that has provided am-
munition to the advocates of strict interpretation. The sheer bulk of
Holmes'’s oeuvre evidently precludes complete consistency, which may
make the skeptical reader wonder whether there is, as my title posits,
an “essential” Holmes.

2. In his opinions in Schenck, Abrams, and Gitlow, which launched the
“clear and present danger” test and the “marketplace of ideas” concep-
tion of free speech,5 Holmes laid the foundations not only for the ex-
pansive modern American view of free speech but also for the double
standard in constitutional adjudication that is so conspicuous a feature
of modern constitutional law: laws restricting economic freedom are
scrutinized much less stringently than those restricting speech and
other noneconomic freedoms. Here, asin the case of interpretation, we
again find Holmes seeming to work both sides of the street—rejecting
the protection of economic freedom in Lochner, insisting upon the pro-
tection of freedom of expression in Abrams and Gitlow, If itis a crooked

5. Lochnerv. New York, 198 U.S. 45 (1905).

6. Schenck v. United States, 249 U.S. 47 (1919); Abrams v. United States, 250 U.S.
616 (1919); Gitlow v. New York, 268 U.S. 652 (1925). In both Abrams and Gitlow, Holmes’s
opinion was a dissent.
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path, still it is one that most judges and mainstream legal scholars have
been content to walk with him. He could have argued that freedom of
speech had a solider textual grounding in the Constitution than free-
dom of contract; but, consistent with his general although not uniform
preference for flexible interpretation, he did not so argue.

3. Holmes mounted an influential challenge to the idea that federal
courts in diversity of citizenship cases (cases that are in federal court
because the parties are citizens of different states, rather than because
the case arises under federal law) should be free to disregard the com-
mon law decisions of state courts and make up their own common law
principles to decide the case. The challenge succeeded, shortly after
Holmes’s death, in the Erie decision, which ended “general” federal
common law.”

4. And finally, in his dissent in Frank v, Mangum® and his majority
opinion in Moore v. Dempsey,® Holmes established the principle that state
prisoners convicted in violation of the Constitution could obtain arem-
edy by way of federal habeas corpus. Although Holmes’s conception of
the scope of habeas corpus for state prisoners was far more cir-
cumscribed than the modern view, 10 it was an expansive interpretation
of the Habeas Corpus Act of 1867, under which these state prisoner
cases were (and are) brought.

In all four categories, the primary vehicles of Holmes's innovations
were dissenting opinions that, often after his death, became and have
remained the majority position. Holmes’s success in dissent made the
dissenting opinion a popular and prestigious form of judicial expres-
sion. His majority and dissenting opinions alike are remarkable not
only for the poet’s gift of metaphor that is their principal stylistic dis-
tinction, but also for their brevity, freshness, and freedom from legal
jargon; a directness bordering on the colloquial; a lightness of touch
foreign to the legal temperament; and an insistence on being concrete
rather than legalistic—on identifying values and policies rather than
intoning formulas. The content is sometimes formalistic, the form in-
variably realistic, practical. Unfortunately, Holmes’s principal legacy as
a writer of judicial opinions was not to make well-written opinions

7. ErieR.R.v. Tompkins, 304 U.S. 64 (1938). The precursors are Holmes’s dissents in
Kuhn v. Fairmont Coal Co., 215 U.S. 349 (1910), and (especially) Black & White Taxi
Co. v. Brown & Yellow Taxi Co., 276 U.S. 518 (1928).

8. 237 U.S. 309 (1915).

9. 261 U.S. 86 (1923). All of the opinions by Holmes that I have cited, except Kuhn,
are reprinted in this volume.

10. Holmes to Harold J. Laski, Aug. 18, 1927, in Holmes-Laski Letters: The Correspon-
dence of M. Justice Holmes and Harold J- Laski 19161935, vol. 2, at 971 (Mark DeWolfe
Howe ed. 1953).
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fashionable—a change that would require a revolution in the legal and
political culture of the United States, which disdains good writing and
even articulateness—but to make dissent fashionable. Modern judges
are quick to dissent in the hope of being anointed Holmes’s heir, but
they lack Holmes’s eloquence and civility. Most of them do not realize
that the power of Holmes’s dissents is a function in part of their infre-
quency; he was careful not to become a broken record.

If all Holmes had been was an influential legal scholar and, later in
his life, an eloquent and (in the fullness of time) highly influential
Supreme Court justice, that would be plenty; but there is much more.
Only after Holmes’s death did it become widely known that he had
conducted for upwards of half a century a voluminous, erudite, witty,
zestful, and elegant correspondence with a diverse cast of pen pals.
Several volumes of this correspondence have been published; the
vast bulk, however—amounting I am told to more than ten thou-
sand letters—remains unpublished. The published letters reveal that
Holmes was a voracious, indeed obsessive, reader, of extraordinarily
eclectic tastes, in five languages;!! a loving collector of prints; an astute
student of human nature—in short a versatile, cultivated intellectual.
Only recently has a set of love letters seen the light of day, addressed to
one of Holmes’s English friends, Lady Castletown.!2 Holmes may have
been America’s premier letter writer.13

A tall, commanding figure, his looks flawed only (and slightly) by his
too-long neck (for which his father liked—nastily—to tease him),
Holmes had the unusual good fortune to grow more handsome with
age, becoming a magnificent octagenerian. He was also a considerable
wit, like his father, and although he had no Boswell to memorialize his
table talk, a number of his best sallies appear to have been repeated in
the letters; others are in the Bander volume (note 1). One of the most
famous is apocryphal. Holmes did not say of Franklin Delano Roose-
velt, “A second-class mind, but a first-class temperament.” As many let-

11. English, French, German, Latin, (ancient) Greek. But, by his own admission,
Holmes was no linguist. He read works in foreign languages laboriously, with frequent
resort to ponies.

12. Excerpts have appeared in Sheldon M. Novick’s fine biography of Holmes
(Honorable Justice: The Life of Oliver Wendell Holmes [1989]), and more will appear in G.
Edward White’s forthcoming biography of Holmes.

13. All the letters reprinted in this volume have been published previously, with
the exception of the letters to Alice Stopford Green, which were transcribed by
Mark DeWolfe Howe. Apart from the Green letters, kindly drawn to my attention by
Philip Kurland, I have not attempted to explore Holmes’s voluminous unpublished
correspondence—most of which remains, untranscribed, in Holmes's virtually inde-
cipherable handwriting.
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ters make clear, this was Holmes’s opinion of Theodore Roosevelt,
though it is not clear that he ever stated it so pithily.

Holmes lived to a great age with remarkably little decline in intellec-
tual zest and power, and faced the indignities and deprivations of old
age—"“wreck of body, / Slow decay of blood, / Testy delirium / Or dull
decrepitude, / Or what worse evil come— / The death of friends, or
death / Of every brilliant eye / That made a catch in the breath”14—
with great courage and gallantry, so that his last years completed a cir-
cle with the military heroism of his youth and earned Frankfurter’s de-
scription of Holmes’s great natural gifts as having been “accentuated by
his long, dashing career which enveloped him as though in a romantic
aura.”15 Holmes was childless, so left no proofs of the regression phe-
nomenon; and notwithstanding his (apparently harmless, i.e., noncoi-
tal) flirtations, his marriage of sixty years to Fanny Dixwell remains a
monument to the institution of companionate marriage. Not only was
Holmes a great jurist, a great prosodist, a great intellectual; he was a
great persona, a great American, a great life.

Legal scholarship being inveterately and indeed obsessively political
(and that regardless of the point on the political compass from which it
comes), Holmes’s reputation has fluctuated with political fashion,
though never enough to dim his renown. Although many of his opin-
ions took the liberal side of issues, the publication of his correspon-
dence revealed—what should have been but was not apparent from his
judicial opinions and his occasional pieces—that, so far as his personal
views were concerned, he was a liberal only in the nineteenth-century
libertarian sense, the sense of John Stuart Mill and, even more, because
more laissez-faire, of Herbert Spencer. He was not a New Deal welfare
state liberal, and thought the social experiments that he conceived it to
be his judicial duty to uphold were manifestations of envy and igno-
rance and were doomed to fail. He had, moreover, a hard, even brutal,
side, conventionally ascribed to his Civil War experience, that is found
in few of the English libertarians (none of them soldiers). It is the side
shown by his friend James Fitzjames Stephen (of which more shortly), a
critic of Mill. Hostile to antitrust policy, skeptical about unions, admir-
ing of big businessmen, Holmes was a lifelong rock-ribbed Republican
who did not balk even at Warren Harding. His “objectively” liberal ef-
forts as a Supreme Court justice to loosen the federal judicial hold over
state legislation, and his advocacy of judicial self-restraint generally,
have less appeal to liberals of all stripes today, to whom many con-

14. W. B. Yeats, “The Tower,” pt. 3 (1927).

15. Felix Frankfurter, “Foreword,” in Holmes-Laski Letters, note 10 above, vol. 1, at
X1V.
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temporary state legislative innovations seem retrogressive—and
repressive—as in the occasional attempits to restore the sexual morality
of the nineteenth century by banning pornography and abortions.
Holmes’s advocacy of free speech has set him on a collision course with
the efforts of today’s feminists and spokesmen for minority groups to
repress sexist and racist expression. And habeas corpus and Erie are old
hat, and Holmes’s role in them largely forgotten.

Nor has Holmes a secure following among conservatives, although
they are happy enough to quote those snippets of his prose which sup-
port their agenda—the snippets endorsing judicial restraint and strict
construction. Atheist, Darwinian, eugenicist, moral relativist, aesthete,
and man of the world, Holmes is not a figure with whom modern social
conservatives, whether of the Moral Majority or of the Commentary vari-
ety, can feel entirely comfortable; and those who like his libertarian
economic views are prone to dislike the decisions in which he dissented
from the judicial imposition of those views on the states. Legal realism
and pragmatism are alive and well but most of their practitioners are
modern liberals, who are not comfortable with Holmes’s views of social
policy. (Most conservatives, having forgotten that Sidney Hook was a
pragmatist, consider pragmatism a socialist creed.) Although still a
deeply respected and even venerated figure, Holmes today lacks a nat-
ural constituency among lawyers and others interested in legal and
public policy, while to the broader public he is only a name.

Itis natural to suppose that Holmes’s place in history depends on the
magnitude, soundness, and durability of his contributions to law and to
thinking about law. Perhaps it does, but this volume has been con-
structed on a different premise, or rather premises: that Holmes's true
greatness is not as a lawyer, judge, or legal theorist in a narrowly profes-
sional sense of these words, but as a writer and, in a loose sense that
I shall try to make clear, as a philosopher—in fact as a “writer-
philosopher”; and that his distinction as a lawyer, judge, and legal theo-
rist lies precisely in the infusion of literary skill and philosophical in-
sight into his legal work.

I anticipate two objections. The first is to an aesthetic perspective on
law, a perspective implicit in assigning a big role in the evaluation of a
Judge or legal thinker to his skill at writing. I imply by “aesthetic” a sus-
pension of ethical or political judgment. A review by Peter Teachout of
a previous book of mine!6 takes me to task for praising the rhetoric of
Holmes’s much criticized opinion in Buck v. Belll? (“Three generations

16. Peter Read Teachout, “Lapse of Judgment” (Review of Law and Literature: A Mis-

understood Relation), 77 California Law Review 1259, 1293—1295 (1989).
17. 274 U.S. 200 (1927).



Introduction XVil

of imbeciles are enough”) while criticizing the reasoning and result. To-
Teachout, rhetoric is intrinsically moral, making it a contradiction in
terms to call an opinion good (i.e., beautiful) rhetoric but bad law or
morals.’® This is semantic quibbling. There is no reason the word
“rhetoric” cannot be attached to writing or speech viewed, evaluated, as
an instrument to a given end—the persuasion, edification, mystifica-
tion, entertainment, or whatnot, of its audience. The quality of “rhet-
oric,” so defined, has nothing to do with the merits of the rhetorician’s
end. And that is the offense: to those whose bent is strongly ethical—a
common American tendency, puritanism and philistinism being salient
features of our culture—the aesthetic conception of rhetoric is not only
unworthy but insidious, a seductive art at the disposal equally of good
and evil. These solemn moralizers will never appreciate Holmes, or
credit such distinction as they are willing to grant him to his writing
skill. T in contrast have no compunctions about separating the moral
and aesthetic dimensions of expression and seeing in Holmes one of
our greatest writers, however much one may disagree with the content
of some of his finest prose.

I go further. I claim that some of Holmes's best opinions, notably the
Lochner dissent, possibly the most famous and influential of all his opin-
ions, owe their distinction to their rhetorical skill rather than to the
qualities of their reasoning; often they are not well reasoned at all.19 In
part at least, Holmes was a great judge because he was a great literary
artist. And in part because he was a philosopher—a suggestion that in-
vites a second objection to my argument that Holmes's distinction as a
Jurist derives mainly from his being a writer-philosopher. This objec-
tion is that law, surely, is an autonomous discipline, practical in charac-
ter, and nota parasite on other disciplines, especially one as nebulous as
philosophy. Many lawyers, at least, will think it denigrates Holmes to
associate him with so dubious an academic activity, surely little better
than navel-gazing, as philosophizing.

I shall try to indicate what I think Holmes’s work in law owed to his
being a philosopher, but I must first explain what I mean by calling him
that, what his philosophy was, and, indeed, what philosophy is. “Phi-
losophy” is a collection of problems and suggested (but often, as it now
appears, deeply inadequate) solutions found in a body of texts that

18. “To say that a ‘poorly reasoned’ and ‘vicious’ opinion also represents ‘a first-class
piece of rhetoric’ impoverishes immeasurably our sense of what is meant by rhetoric and
by excellence in rhetoric.” Teachout, note 16 above, at 1294. The interior quotations are
from my book Law and Literature: A Misunderstood Relation 289 (1988).

19. Law and Literature: A Misunderstood Relation, note 18 above, at 281—288, discussing
Lochner; cf. Richard A. Posner, Cardozo: A Study in Reputation, ch. 7 (1990).
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(setting aside the important but fragmentary contributions of Her-
aclitus and other pre-Socratic philosophers) begins with the works
of Plato and the nonscientific works of Aristotle and culminates, or
perhaps peters out, in the specialized and often hideously technical
and obscure writings of present-day professors of philosophy. The
problems that define works as philosophical tend to be of a general
and fundamental character, not amenable to systematic empirical
investigation; and the suggested solutions tend, therefore, to be
quasi-theological, aspiring to final and comprehensive, but empirically
untestable, understanding. The ambitions of the philosophical system-
builders regularly provoke a skeptical backlash, so that the history of
philosophy is the history both of the philosophical problem-solvers and
of the antiphilosophers nipping at their heels. We have philosophers
and antiphilosophers, and together they make up philosophy.

Among the fundamental questions that philosophy worries are
questions about the meaning and purpose of human life, including the
meaning and purpose of human life in a cosmos from which God has
departed. Nietzsche, a contemporary of Holmes, said that God is dead.
(Dead for us: Nietzsche was making a sociological rather than a meta-
physical observation.) God had been killed among the thinking class by
physics, geology, the “higher criticism” of the Bible, and the theory of
evolution—systems of thought that had undermined Christianity’s ap-
peal to the rational intellect—and had been badly wounded among the
common people by the growth of security and prosperity, which had
shifted people’s attention from the next world to this one. Christianity
had been the foundation of Western civilization. Its disappearance as a
living source of metaphysical certitude and ethical foundations was the
crisis of modernity. Holmes agreed; and by the depth and eloquence of
his belief he became part of a diverse cast of moderns that includes (in
addition to Nietzsche and Holmes) Heidegger, Kafka, Gide, Camus,
Sartre, Wittgenstein (in his later work), and, among our own contem-
poraries, Richard Rorty. All these thinkers have been concerned with
the personal and social implications of taking seriously the definite pos-
sibility that man is the puny product of an unplanned series of natural
shocks having no tincture of the divine, and they have been suspicious
of efforts to smuggle in God by the back door (perhaps by renaming
him Progress, or Science, or Technology, or History, or the Class Strug-
gle) in order to recreate the certitude and the sense of direction that
Christianity had provided. Pragmatism and existentialism are char-
acteristic, and related, manifestations of this influential current in
modern thought, the first typically American, the second typically
European.

Itis no accident that a majority of the persons in my list were not profes-
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sors of philosophy and that all, even those who were not literary artists,
had literary or artisticinterests and, with the possible exception of Heid-
egger, wrote with great distinction (present tense, of course, in the case
of Rorty). For when we speak of “the meaning of life” we speak of a topic
about which literary artists seem to have more to say than philosophers.
When modern secular intellectuals seek consolation foraloss, for aging,
for the indifference, immensity, and caprice of the universe, or for the
cruelty of man, itistoliterature rather than to philosophy thatthey turn.
It should come as no surprise that the most penetrating insights into the
philosophical topic that I am calling “the meaning of life” come from
individuals who fuse philosophical and literary attributes, writing in a
form equally remote from academic philosophizing and imaginative lit-
erature: notably Nietzsche and Wittgenstein, but also, thoughinaminor
key, Holmes. It is a matter not of sheathing philosophical analysis in
graceful language but of aesthetizing philosophy—of seeing in it the
materials for conceiving of alife on the model of a work of art. 20 Holmes,
most like Nietzsche in this regard, was, then, a “writer-philosopher.”

There are affinities in content as well as in form between these great
contemporaries. I shall not explore those here.21 I have tried to explain
how I think Holmes ought to be approached, and the arrangement of
materials in this volume is intended to assist the reader in taking that
approach. I leave it to the reader to discover what is to be found at the
end of the journey.22 The filaments of his thought are astonishing in
their variety (I have touched on a few already). One can find pragma-
tism, atheism, (nineteenth-century) liberalism, materialism, aestheti-
cism, utilitarianism, militarism, biological, social, and historical
Darwinism, skepticism, nihilism, Nietzschean vitalism and “will to

20. Cf. Alexander Nehamas, Nietzsche: Life as Literature (1985).

21. Idiscuss them in The Problems of Jurisprudence, note 4 above, at 239—-241.

22. The scholarly literature on Holmes is impressive in sophistication as well as bulk.
Places to begin include the two volumes of Mark DeWolfe Howe’s uncompleted biogra-
phy: Justice Oliver Wendell Holmes: The Shaping Years 1841—1870 (1957), and Justice Oliver
Wendell Holmes: The Proving Years 18701882 (1963); the endnotes in the Novick biogra-
phy, note 12 above; and several recent essays: Patrick J. Kelley, “Was Holmes a Pragma-
tist? Reflections on a New Twist to an Old Argument,” 14 Sowthern Illinois University Law
Journal 427 (1990); Thomas C. Grey, “Holmes and Legal Pragmatism,” 41 Stanford Law
Review 787 (1989); G. Edward White, “The Integrity of Holmes' Jurisprudence,” 10
Hofstra Law Review 633 (1982); White, “Holmes's ‘Life Plan’: Confronting Ambition, Pas-
sion, and Powerlessness,” 65 New York University Law Review 1409 (1990); Robert W. Gor-
don, “Holmes’ Common Law as Legal and Social Science,” 10 Hofstra Law Review 719
(1982); and Mark Tushnet, “The Logic of Experience: Oliver Wendell Holmes on the
Supreme Judicial Court,” 63 Virginia Law Review 975 (1977). For my own, distinctly more
favorable view of Holmes, see index references to Holmes in The Problems of Jurisprudence,
note 4 above, and Law and Literature: A Misunderstood Relation, note 18 above; also the scat-
tered discussions of Holmes in Cardozo: A Study of Reputation (1990), esp. pp. 138—140.
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power,” Calvinism, logical positivism, stoicism, behaviorism, and exis-
tentialism, together with the explicit rejection of most of these “isms”
and a sheer zest for living that may be the central plank in the Holmes-
ian platform. Whether the elements of his thought coalesce to form a
coherent philosophy of life I doubt—because I range Holmes in the
ranks of the antiphilosophers—but leave to the reader to decide. What
I do not doubt is that the variety of intellectual influences that played
upon Holmes’s subtle and receptive intellect, together with his power of
articulation and the daring with which he brought his intellectual store-
house and rhetorical imagination to bear on his professional tasks,
makes Holmes a central figure in the intellectual history of this nation,
and one who deserves to be more widely and appreciatively read than
he is.

I said “intellectual history of this nation”—not of the world, and I
want now to explain this qualification. Holmes'’s thought, and the fun-
damentals of his literary style, were pretty much fixed by the time
The Common Law appeared. Indeed, the most famous sentence he
ever wrote—"“The life of the law has not been logic: it has been
experience”—graces the opening paragraph of that book. And in
Holmes’s formative years America was, intellectually, a province of
England. How likely is it, then, that Holmes was an original thinker and
writer? I think his was a syncretic rather than a profoundly original
mind, and that is why I used the word “minor” when comparing him to
Nietzsche and Wittgenstein. I suspect that he borrowed greatly and to
great advantage from the people he met in England as a young man,
notably John Stuart Mill and James Fitzjames Stephen, and that by
doing so he helped to make American thought cosmopolitan and (par-
adoxically) to liberate American jurisprudential thought from slavish
adherence to English models. He did more than translate English into
American. He enriched where he borrowed; his creative imitation was
a species of greatness, like that of Shakespeare though on a much
smaller scale.

Mark DeWolfe Howe, in his uncompleted biography of Holmes, dis-
cussed Holmes'’s intellectual debts in great detail. But so deferential was
Howe toward his subject that he downplayed Holmes’s indebtedness to
predecessors lest he be thought to be accusing him of lack of generosity
toward them—but that was one of Holmes's sins, although a venial one.
Among Holmes’s creditors was, as I have said, James Fitzjames
Stephen,?3 a prolific English jurist of the generation before Holmes,

23. Howe, Justice Oliver Wendell Holmes: The Shaping Years, note 22 above, at 213, 227,
267-268. For illustrative works by Stephen—who incidentally was the (elder) brother of
Leslie Stephen, and thus Virginia Woolf’s uncle—see Liberty, Equality, Fraternity (R. J.



