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§5.01 UNITED STATES U.S.5-2
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§5.01 Introduction

The Federal Trade Commission Act' is a trade regulation law
that is administered solely by the Federal Trade Commission.
The Act, which was designed to supplement the antitrust laws,
has become an increasingly important instrument for the imple-
mentation of United States competition policy.

[1]—Section 5§

Section 5 is the heart of the Federal Trade Commission Act. It
prohibits ‘“‘unfair methods of competition in or affecting com-
merce, and unfair or deceptive acts or practices in or affecting
commerce.” The jurisdictional reach of Section 5 was recently
expanded by the Magnuson-Moss Warranty—Federal Trade
Commission Improvement Act of 19752 to include activities “‘af-
fecting” commerce. In view of this broad jurisdictional scope,
and the broad substantive terms of the provisions, Section 5 is
one of the most important of United States competition laws.

Section 5 plays a dual role in United States competition policy.
On the one hand, it is a vehicle for attacking conduct that
adversely effects competition. In this respect, Section 5 is analo-
gous to the antitrust laws. On the other hand, Section 5 may be
used to challenge conduct that adversely effects consumers.®

1 The Act is codified as 15 U.S.C. §§ 41-46 and 47-58. It is reprinted, in rele-
vant part, in Appendix.

2p. L. No. 93-637, 88 Stat. 2183 (1974), codified in sections of 15 U.S.C.
amending sections of the Federal Trade Commission Act.

3 The focus of the discussion in Section 5.02[2] infra will be on the antitrust as-
pects of Section 5. Since the consumer protection aspects of the provision are

(Rel.5-6/81 Pub.831)



U.S.5-3 FEDERAL TRADE COMMISSION ACT § 5.01[2]

[2]—An Overview of Statutory Provisions

The Federal Trade Commission Improvements Act of 19803
makes major changes in several areas of the Federal Trade Com-
mission’s responsibility and authority, including: (1) altering the
rules regarding publication of information and reports (expand-
ing restriction on disclosure from ‘“‘trade secrets and customers
lists” to any “‘trade secrets or any commercial or financial inform-
ation”); (2) new provisions with respect to small business (requir-
ing a plan to eliminate the need for many small businesses to file
quarterly financial reports and allowing those that do to use a
simplified form); (3) modifying the statute defining what consti-
tutes a failure to obey Commission process (making failure to
obey a district court order of compliance the offense); (4) major
changes in the area of rulemaking (providing for expanded Con-
gressional and public participation in the rulemaking process and
eliminating in camera communications within the Commission
unless they are made public); (5) provisions for the issuance of
civil investigative demands similar to those currently authorized
for use by the Department of Justice; (6) new rules concerning
the confidentiality, custody and return of documents; (7) estab-
lishing good faith reliance on the Federal Reserve Board as a de-
fense in administrative and judicial proceedings alleging viola-
tions of the Federal Trade Commission Act; (8) limitation on the
Commission’s activities in specific industries (children’s advertis-
ing, the funeral industry and agricultural cooperatives); (9) new
_authority for Congressional review of Commission rules and
oversight of the Commission itself (giving Congress 90 legislative
days to modify or veto Commission rules and providing for
semiannual Senate oversight hearings during fiscal years
1980-1982) .32

only incidental to an antitrust analysis, they will be considered briefly in Section
5.03[3] infra.

3.1 Pyb. L. No. 96-252, 94 Stat. 374 (1980).

32 pyp. L. 97-377, Title 1, § 101(d), Dec. 21, 1982, 96 Stat. 1870 provided that

section 21 of the Federal Trade Commission Improvements Act be extended
until Sept. 30, 1983. Section 21 provides for a bicameral veto of an FTC rule.

The legislative veto power over FTC rules appears to have been rendered un-
constitutional by the Supreme Court’s decision in Immigration and Naturaliza-
tion Service v. Chadha, 51 U.S. Law Week 4907 (1983). The decision of the

(Rel.17-10/83  Pub.831)



§ 5.01[2] UNITED STATES U.S. 5-4

The Foreign Trade Antitrust Improvements Act of 1982
amended Section 5(a) of the Federal Trade Commission Act by
adding a new paragraph.3?® The amendment creates an exemp-
tion for conduct involving export trade on commerce with foreign
nations.?* In addition, provision has been made for the issuance
of “Export Trade Certificates of Review”, which grant limited
protection from civil and criminal antitrust claims.33

Ninth Circuit reviewed by the Court, Chadha v. Immigration and Naturaliza-
tion Service, 634 F.2d 408 (9th Cir. 1980), had held a unicameral Congressional
veto of deportation suspensions by the Attorney General to be an unconstitu-
tional violation of the separation of powers doctrine. The Supreme Court ruled
not only that the unicameral veto was unconstitutional, but also that the veto vi-
olated the presentment clause of the Constitution that requires every “legisla-
tive act” to be presented to the President for signature before becoming law.

Based on its decision in Chadha the Supreme Court affirmed without opinion
the decision of the District of Columbia Circuit in Consumers Union of U.S.,
Inc. v. FTC, 691 F.2d 575 (D.C. Cir. 1982), holding Section 21(a) of the Fed-
eral Trade Commission Improvements Act to be an unconstitutional violation
of the separation of powers doctrine as well as the presentment clause. United
States Senate v. FTC, 103 S. Ct. 3556 (1983).

See also Consumers Energy Council of Am. v. Federal Energy Regulatory
Commission, 673 F.2d 425 (D.C. Cir. 1982), aff’'d without opinion 103 S. Ct.
3556 (1983).

3315 U.S.C. § 45(a)(3).
The new paragraph reads as follows:

“(3) This subsection shall not apply to unfair methods of competition in-
volving commerce with foreign nations (other than import commerce)
unless —

“(A) such methods of competition have a direct, substantial, and reasonably
foreseeable effect —

“(i) on commerce which is not commerce with foreign nations, or on
import commerce with foreign nations; or

“(ii) on export commerce with foreign nations, of a person engaged in
such commerce in the United States; and

“(B) such effect gives rise to a claim under the provisions of this subsection,
other than this paragraph.

If this subsection applies to such methods of competition only because of
the operation of subparagraph (A)(ii), this subsection shall apply to such
conduct only for injury to export business in the United States.”

34 For further discussion, see § 2.07[5], supra.
3.5 Further discussion of the topic may be found at § 4A.02[b](1)(a), supra.

(Rel.17-10/83 Pub.831)



U.S.5-4.1 FEDERAL TRADE COMMISSION ACT § 5.01[2]

[a]—Section 1: The Federal Trade Commission. The Federal
Trade Commission was established by Section 1 of the FTCA. A
major consideration in creating the Commission was the widely
felt need for an impartial body with a specialized knowledge of
business and economic conditions.*

The Commission has the sole responsibility for enforcing the
provisions of the Federal Trade Commission Act, and shares re-
sponsibility with the Justice Department for enforcing provisions
of the Clayton Act.5

[b]—Section 4: Definitions; Private Actions Unavailable. Sec-
tion 4 defines various terms for the purposes of the FTCA.
“Commerce” is defined by Section 4 to mean both interstate and
foreign commerce. The term “corporation’ as used in the Act in-
cludes any company, trust or association, incorporated or unin-
corporated, organized to carry on a business for its own profit or
that of its members. All such organizations, are subject to the
statute, whether they are foreign or U.S. entities.

Section 4 defines the terms ‘““antitrust acts” to include the Sher-
man Act, portions of the Wilson Tariff Act which deal with re-
straints on import trade, and the Clayton Act. Thus, popular us-
age notwithstanding, the FTCA is not classified as an antitrust
act. Therefore, it has been held that a private party action for tre-
ble damages, available under Section 4 of the Clayton Act for all
“antitrust” violations, cannot be brought for a violation of the
FTCA’s key substantive provision—Section 5.8 Section 5 can
only be enforced by the Federal Trade Commission; it cannot be
enforced through private treble damage actions.

[c]—Section 5: The Public Interest Requirement; Provisions
Relating to Cease and Desist Orders. Section 5, in addition to its
substantive prohibition of unfair acts and practices, which is em-
bodied in Section 5(a), provides for various procedural and en-
forcement mechanisms.

Under Section 5(b), the Commission is authorized to under-

4 The Commission’s role as a regulatory and enforcement agency is discussed
further in Section 8.03, infra.

5 von Kalinowski, 13 Antitrust Laws and Trade Regulation, § 80.03.
6 See, e.g., Carlson v. Coca-Cola Co, 483 F.2d 279 (9th Cir. 1973).
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§ 5.01[2] UNITED STATES U.8.5-4.2

take administrative enforcement proceedings for violations of
Section 5(a), whenever these proceedings ‘‘would be in the inter-
est of the public.” The public interest requirement reflects the
general policy intentions behind the Act. The FTCA, unlike the
Sherman and Clayton Acts, is not intended to provide direct re-
dress for private grievances or for competitive injury suffered by
individuals.” Rather, it is designed only to protect the overall in-
terests of the public. The public interest requirement is, in es-
sence, a jurisdictional element of a Section 5 action. Since most
enforcement actions to prevent unfair acts and practices are in-
herently in the public interest, there is little difficulty in meeting
the requirement.®

Pursuant to Section 5(b),%' the Commission is authorized to
serve a complaint upon persons, partnerships or corporations
that it has “reason to believe” are violating the Act. The chal-
lenged party is entitled to notice and a hearing. If the Commis-
sion determines that a violation has occurred, it will issue a
“cease and desist order.” Any order issued by the Commission is
subject to being reopened and modified or altered by the Com-
mission if changed conditions so require on notice and after op-
portunity for a hearing. The Commission is also required to con-
sider alteration or modification of any order upon request of the
person affected if the request makes a satisfactory showing of
changed conditions.

Section 5(c) provides that such orders are subject to review in
a court of appeals of the United States.®

7FTC v. Klesner, 280 U.S. 19, 50 S. Ct. 1, 74 L. Ed. 138 (1929); FTC v.
Gratz, 253 U.S. 421, 40 S. Ct. 572, 64 L. Ed. 993 (1920).

See § 5.02 [1][b] infra, for a full discussion of the public interest requirement.

8 See § 5.02[1][b] infra.

8.1 15U.S.C. §45(b).

9 Judicial review of a Federal Trade Commission cease and desist order is
available in the United States Court of Appeals. The petition for review must
be filed within sixty days of the service of the Commission’s order. See 15
U.S.C. § 45(c).

The Court may affirm, modify, or set aside the order of the Commission, and
may order the additional taking of evidence by the Commission. The findings of
the Commission, if supported by substantial evidence, are binding upon the
court.

(Rel.17-10/83 Pub.831)



U.S.5-4.3 FEDERAL TRADE COMMISSION ACT § 5.01[2]

Other Section 5 provisions provide for the finalization of Com-
mission cease and desist orders and for substantial civil penalties
for failure to comply with final orders.'?

(Text continued on page U.S. 5-5)

See, e.g., National Ass’n of Women’s & Children’s Apparel Salesmen, Inc.
v. FTC, 479 F.2d 139 (5th Cir. 1973), cert. denied 414 U.S. 1004 (1973).

10 Section 5(1) of the Federal Trade Commission Act, as amended in 1973,
provides that anyone violating a final order of the Commission is*to forfeit to
the United States a civil penalty of up to $10,000 per violation. The penalty is to
be

(Footnote continued on page U.S. 5-5)
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[d]—Section 6: Additional Powers. Section 6 of the Federal
Trade Commission Act lists eight “additional powers” of the
Commission. Those powers fall into three broad categories:

(1) general powers of investigation and inquiry to facilitate
administration of the Act;

(2) powers to conduct investigations on its own initiative and
to recommend additional legislation to Congress;

(3) powers to maintain investigations of persons, partner-
ships, or corporations decreed in violation of the antitrust
acts, or suspected of engaging in practices violative of the
antitrust acts.

The Commission’s stated policy is that it conducts investiga-
tions and other activities “only in the public interest” and does
not act when an alleged violation is “merely a matter of private
controversy . . .” which “does not tend adversely to affect the
public.”" This position is consistent with the Commission’s man-
date to take action under Section 5 only in matters deemed to be
“in the interest of the public.” With that restriction, the Commis-
sion has stated further that any individual, partnership, corpora-
tion, association, or organization may request it to institute an in-
vestigation with regard to any matter within the Commission’s
jurisdiction.*?

[i }—Investigations; Subsection (a). The Commission is granted
the general power to “gather and compile information concerning
and to investigate” all aspects of the operation of any person,
partnership, or corporation engaged in or whose business affects
commerce and its relation to other corporations, and to individu-

recovered in an action brought by the Attorney General. Each violation is
deemed to be a separate offense and in the case of a continuing failure to comply
with an order, each day of continuance is deemed a separate offense. The district
court in such actions may also grant mandatory injunctions and any other appro-
priate equitable relief to aid in the enforcement of the order.

See. e.g., United States v. ITT-Continental Baking Co., 420 U.S. 223, 95 S. Ct.
926,43 L. Ed.2d 148 (1975).

See, e.g., United States v. Ancorp Nat’l Serv., Inc., 516 F.2d 198 (2d Cir. 1975).
M6 CF.R.§23.
126 C.F.R.§22
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