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Challenges of the Environment,
Legitimacy and Fragmentation in the
WTO Dispute Settlement System

The dispute settlement process is perhaps the single most controversial
component of the WTO system ... For some WTO critics, it is a question
of legitimacy: the panels do not reflect any direct democratic representation,
and they seem not to be accountable to any checks and balances. For others, it
is an issue of transparency, openness and access: the panel reviews are not
public, and only governments involved in the dispute are allowed to submit
testimony. For yet others, the issue is ideological: the panel rulings have in
some cases declared environmentally based trade provisions to be inconsistent
with WTO obligations.!

The dispute settlement system of the World Trade Organization (WTQO) was not
designed to resolve challenges related to trade and environment, legitimacy, glob-
alization and fragmentation of international law that form the core of this study.
While debates related to most of these issues were already at full swing at the time
of its inception in 1995, the focus of those negotiating the WTO Understanding on
Rules and Procedures Governing the Settlement of Disputes (Dispute Settlement
Understanding or DSU) was on creating an improved forum for settling
international trade disputes.? And judging from that narrow perspective, they suc-
ceeded. The WTO dispute settlement system has fruitfully solved a considerable

1. K. Jones, Who’s Afraid of the WTO? (Oxford et al.: Oxford University Press, 2004), 81.

2. Understanding on the Rules and Procedures Governing the Settlement of Disputes (DSU),
15 Apr. 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 2,
1869 U.N.T.S. 401.
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number of ‘traditional’ trade disputes. That it would also become entangled in
controversies related to legitimacy, democracy and environmental protection
could perhaps be predicted at the time of its creation — but there were no realistic
prospects for solving the ensuing problems at that point in time. Such challenges
are, however, very much a part of the reality in which the WTO dispute settlement
system currently operates: They might not form the core of its functions, but they
are an important and demanding part of it.

Regardless of the more modest ambitions of its creators, the WTO Appellate
Body (AB) has been characterized as ‘the most powerful court in the world’.? This
reputation is based on certain unique features of the WTO dispute settlement
system. Its jurisdiction is compulsory for all WTO Member States and it is the
supreme authority on WTO law. Due to its competence to authorize trade sanctions
against Member States violating WTO rules, the WTO dispute resolution mech-
anism can also have important economic and political implications. It therefore
stands out from the growing number of other international courts and tribunals. The
WTO was also born into an international reality undergoing several important
changes. The end of the Cold War and globalization both enhanced the role of
international law and organizations, prompting paradigm changes concerning their
legitimacy. Around the same time, international environmental consciousness was
expanding rapidly, bringing to the fore tensions between trade and environmental
protection. All these factors have inspired some fundamental questions concerning
the WTO dispute settlement system. What is its role in solving conflicts between
international trade and non-trade policy objectives? Given that it is a trade
body with limited jurisdiction, can it reach satisfactory decisions in such disputes?
To what extent can it apply such rules of international law that are not contained
in the WTO Agreements? What is the role of international environmental law in
the WTO dispute settlement system? How can the system respond to tensions
resulting from fragmentation of international law into various specialized legal
regimes?

The focus of this study is on the legitimacy of the WTO dispute settlement
system especially in the context of disputes involving environmental issues.
Several such cases have already been considered under the auspices of the inter-
national trade regime. The contemporary debate on trade and environment began in
the 1990s, when two panels under the General Agreement on Tariffs and Trade
(GATT) ruled that an import prohibition by the United States (US) on tuna caught
by fishing techniques that resulted in incidental killings of dolphins violated the
GATT.* These decisions caused an important backlash against the world trading
system, especially in the North. The new WTO dispute settlement system thus
inherited the challenge of responding to the fierce environmentalist critique and

3. P.Sands, Lawless World: America and the Making and Breaking of Global Rules (London et al.:
Allen Lane/Penguin Group, 2005), 99.

4. GATT Panel Report, United States — Restrictions on Imports of Tuna, BISD 398/155, 3 Sep.
1991, unadopted; GATT Panel Report, United States — Restrictions of Imports of Tuna, GATT
document DS29/R, 11 Oct. 1994, unadopted.



