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Preface

The Unfair Commercial Practices Directive is one of the most significant pieces of
legislation to emanate from Brussels in recent times. It seeks to introduce a European
conception of fairness by introducing a general clause to cover all economic harm
caused to consumers by unfair practices. Moreover, it seeks to adopt a maximal
harmonisation approach that would for the most part prevent Member States from
introducing stricter national laws.

The three authors have followed the development of this Directive closely and
to varying degrees have more or less formally engaged in debates with the European
legislator about what the scope and content of the Directive should have been. Now
the European law is in place, we wanted to come together to produce a work which
took stock of the evolution of European fair trading law, evaluated the Directive and
assessed it in this wider European law context and gave some assistance to those
grappling to implement the Directive and thereafter apply it.

This is neither a collection of essays nor a multi-authored work. We each took
responsibility for distinct chapters and, whilst we discussed and compared notes,
we allowed room for individual expressions of opinion. Whilst we agree on most
aspects, there were some differences between us. Rather than always paper over
these differences, we thought it would be more interesting, for the reader, to flag
some of them up and explain why we take different approaches.

Every difference of opinion on legal interpretation depends to some extent on
individual judgment, but we also suspect traits of our national legal experience
remain with us when considering the Directive. This needs to be recognised as an
important dimension of the European convergence process and either respected or
techniques developed to overcome it (depending on one’s perspective).

All three authors come from legal systems that have been or will be most
profoundly affected by European fair trade law. Germany’s very protective unfair
competition laws, under which trader protection often masqueraded as consumer
protection, have been uprooted by European free movement, misleading advertising
and now the fairness standard in this Directive. Finland’s strong tradition of consumer
protection feels threatened by the more market-oriented philosophy that lies behind
much of the Directive. The United Kingdom is familiar with such a robust approach,
but will have to come to terms with a new style of regulation based on the use of
general clauses.

This background explains some of our differences of opinion (or sometimes
emphasis). The majority did not always result from the same traditions combining.
For instance, the German contributor was more concerned to see the fairness doctrine
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in the Directive underpin the movement away from the previous draconian German
conception of fairness and was wary in case over-protectionism crept in through
arguments that the national rules being invoked fell outside the economic scope of
the Directive. The other two were keener to emphasise that the Directive’s conception
of fairness only applied within its scope. By contrast the two continental scholars
were fairly complimentary about the drafting of the Directive, admiring its structure
of general clause, clauses on misleading and aggressive practices and blacklist of
prohibited practices. The common lawyer still complained that the drafting left too
many unanswered questions and sometimes caused difficulty in reconciling the rules
with the stated policy objectives.

If we had involved colleagues from other traditions we might have had an even
richer debate. However, our experience supports our decision to restrict cooperation
to just three legal traditions. One thing on which we agree is that this would have been
a better piece of legislation if it had not attempted to achieve maximal harmonisation.
Our debates highlight to us the complexity of this area and the folly of attempting to
impose a European model with little room for national flexibility.

Hopefully the reader will come away understanding the Directive and its context
better. We cannot claim to offer answers to every question or even agreement on all
answers, but even where we offer different opinions we hope the discussion throws
some light on this complex area of European law which is certain to generate even
greater complexity at the national level, both on implementation and afterwards
when it has to be enforced.

Finally, we wish to acknowledge some institutions and people that have
supported the writing of this book. The work of Thomas Wilhelmsson has been done
within a research project funded by the Academy of Finland on ‘Private Law in a
Multicultural and Multilingual European Society (PriME)’. In addition, Wilhelmsson
also wants to thank the Universities of Oslo and Bamberg for their hospitality, as he
wrote the main parts of his contribution during stays at these institutions. All authors
wish to record their thanks to Julie Prescott who helped prepare the manuscript for
publication and to Ashgate, especially Alison Kirk, for their faith in this project.

Geraint Howells
Hans-W. Micklitz
Thomas Wilhelmsson
September, 2006



List of Directives with Abbreviations

Directive 84/450/EC on the approximation of the laws, regulations and administrative
provisions of the Member States concerning misleading advertising: OJ 1984
L.250/17 (hereafter Misleading Advertising Directive).

Directive 85/577/EEC to protect the consumer in respect of contracts negotiated away
from business premises: OJ 1985 L372/31 (hereafter Doorstep Selling Directive).

Directive 89/552/EEC concerning the pursuit of television broadcasting activities:
0J 1989 1.298/23 as amended by OJ 1997 L202/60 (hereafter ‘Television without
Frontiers’ Directive).

Directive 1993/13/EEC on unfair terms in consumer contracts: 1993 OJ 1993 1L.95/29
(hereafter Unfair Contract Terms Directive).

Directive 95/46/EC on the protection of individuals with regard to the processing of
personal data and on the free movement of such data: OJ 1995 L281/31 (hereafter
Data Protection Directive).

Directive 97/7/EC on the protection of consumers in respect of distance contracts:
0J 1997 L1444/19 (hereafter Distance Selling Directive).

Directive 97/55/EC amending Directive 84/450/EEC concerning misleading
advertising so as to include comparative advertising: OJ 1997 L290/18 (hereafter
Comparative Advertising Directive).

Directive 98/6/EC of the European Parliament and of the Council of 16 February
1998 on consumer protection in the indication of the prices of products offered to
consumers: OJ 1980 L80/27 (hereafter the Price Indications Directive).

Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998
on injunctions for the protection of consumers’ interests: OJ 1998 L166/51 (hereafter
the Consumer Injunctions Directive).

Directive 1999/44/EC on certain aspects of the sale of goods and associated
guarantees: OJ 1999 L171/12 (hereafter the Consumer Sales Directive).
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Directive 2000/13/EC on certain legal aspects of information society services, in
particular electronic commerce, in the Internal Market: OJ 2000 L178/1 (hereafter
Electronic Commerce Directive).

Directive 2000/43/EC implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin: OJ 2000 L180/82, see Article 3(1)(h)
(hereafter Race Discrimination Directive).

Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters: OJ 2001
L12/1 (hereafter Regulation on Jurisdiction and the Recognition and Enforcement
of Judgments.

Directive 2002/58/EC concerning the processing of personal data and the protection
of privacy in the electronic communications sector: OJ 2002 L201/37 (hereafter
Privacy and Electronic Communications Directive).

Directive 2002/65/EC concerning the distance marketing of consumer financial
services: OJ 2002 L271/16 (hereafter Distance Selling of Financial Services
Directive).

Directive 2004/113/EC implementing the principle of equal treatment between men
and women in the access to and supply of goods and services: OJ 2004 L373/37
(hereafter Sex Discrimination Directive).

Regulation (EC) No. 2006/2004 of the European Parliament and of the Council of
27 October 2004 on cooperation between national authorities responsible for the
enforcement of consumer protection laws (the Regulation on consumer protection
co-operation): OJ 2004 L364/1 (hereafter the Regulation on Consumer Protection
Co-operation).

Directive 2005/29/EC concerning unfair business-to-consumer commercial practices
in the internal market: OJ 2005 L149/22 (hereafter Unfair Commercial Practices
Directive).

Proposal for a Council Regulation on the law applicable to non-contractual obligations
(Rome IT) COM [2003] 427 final (hereafter Rome II).
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Chapter 1

Introduction

Geraint Howells

a. Background

On 11 May 2005 the European Community adopted Directive 2005/29/EC
concerning unfair business-to-consumer commercial practices in the internal
market.! This introduces a general prohibition on unfair business-to-consumer
commercial practices that is fleshed out by reference to the concepts of misleading
and aggressive commercial practices and an annex listing practices considered unfair
in all circumstances. The reference point for judging the fairness of a practice is the
average consumer, building on the jurisprudence of the European Court of Justice;
although this standard is adapted to take the interests of vulnerable consumers into
account as considered appropriate. A controversial aspect of the Directive is its
maximum harmonisation nature, by which is meant that Member States cannot, for
reasons other than those specified in the Directive, restrict the freedom to provide
services nor restrict the movement of goods for reasons falling within the field
approximated by the Directive.

This book is concerned with explaining the Unfair Commercial Practices Directive,
exploring the many ambiguities in its drafting and considering its implications for
trading and consumer protection within Europe as well as the relationship between
European and national trade practices law. Towards the end of this introductory
chapter certain key features of the Directive will be set out in outline to prepare the
reader for the detailed discussion later in the text. First, however, some background
will be provided on the pre-existing national traditions of fair trade regulation; the
EC rules that had already been developed in this area; and the preparatory process
that led to the adoption of the Directive highlighting the major points of debate.

b. The Traditions of Fair Trade Regulation within the Member States

We are fortunate in having some excellent studies outlining the laws of the Member
States prior to the Directive that were commissioned by the EU as part of its
background research whilst developing policy in this area. Two studies in particular
warrant careful attention, that by the research institute VIEW on The Feasibility of a

1 0J 2005 L149/22 (hereafter Unfair Commercial Practices Directive).



