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PREFACE

As its title suggests, the subject of this coursebook is the law of international trade
regulation, sometimes referred to as international economic law. Its focus is on the
international legal rules regulating the cross-border movement of goods, services, and
capital. More specifically, the rules established at the World Trade Organization that
regulate international trade, as well as U.S. implementing legislation that brings these
international trade rules into domestic legal effect within the United States, are the
central focus. Because it is designed specifically for use in law schools, not surprisingly
the coursebook’s emphasis is on the law of international trade that practitioners must
deal with on a daily basis, rather than on legal theory, law and economics, or socio-
economic policy. Of course, it is impossible to discuss WTO rules without also discuss-
ing legal theory, law and economics, and socio-economic policy. Thus, these topics do
receive some coverage, especially in the chapters on trade remedies, but that cover-
age admittedly is not deep. The subject of international trade regulation has grown so
immensely since the establishment of the World Trade Organization in 1995 that mak-
ing tradeoffs in any course or coursebook on the subject is unavoidable. For those who
would argue that such topics should receive extended coverage in a law school course,
I won’t disagree. My defense is that I have erred on the side of breadth versus depth of
coverage.

The coursebook is a concise, streamlined presentation of almost all the WTO agree-
ments and of the key U.S. implementing legislation in the areas of customs law, the
antidumping and countervailing duty laws, and safeguards relief. In thinking about my
pedagogical approach to the coursebook, I have taken to heart the following Chinese
proverb: “I hear and I forget. I see and I remember. I do and I understand.” Students
will read the material, but will they understand it? The test of whether students have
understood what they’ve read is their ability to solve problems. To that end, the course-
book takes a practical, problem-oriented approach to the subject of international trade
regulation, with a strong focus on legal texts and case law and a secondary focus on
trade policy and theory. Each chapter contains one or more Problems, plus Notes and
Questions that follow chapter sections. The Problems are designed to help students
focus on the material that they are reading and to put it into context. The Problems
call for legal analysis, i.e., the application of law to a set of facts. The questions that are
found in the Notes and Questions are designed to stimulate discussion.
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The coursebook is a self-contained work, i.e., there is no separate documents
supplement. The relevant provisions from WTO agreements and U.S. trade statutes are
excerpted in the chapters. An appendix has been included at the end of the coursebook
with the complete text of the most important WTO agreements. For example, in the
appendix you'll find the Agreement Establishing the World Trade Organization, the
complete text GATT 1994, and nearly all of the WTO multilateral trade agreements.
A List of Abbreviations follows the Preface.

The coursebook is organized into 6 parts with 21 chapters. Part I is an introduction
and overview of the subject. It is divided into 3 chapters. Chapter 1 is an introduction
to the World Trade Organization, its functions, structure, and rules on membership.
Chapter 2 introduces dispute settlement at the World Trade Organization. Chapter 3
is a short introduction to the powers and responsibility for shaping, enacting, and
enforcing trade law and policy within the United States. There is a tendency in some
coursebooks—and not just coursebooks on international trade regulation—to attempt
to teach the entire course in the introductory chapters. Not only is such an attempt
doomed to failure, but worse, it overwhelms the students with too much information,
leaving them in a state of confusion right from the start. The goal of Chapter 1 is to
introduce the dramatis personae, i.e., the players and the history of the international
trade legal regime. The organizational structure and history of the WTO is considered,
including the accession process. The goal of Chapter 2 likewise is to introduce the play-
ers and the rules of procedure governing dispute settlement at the WTO. In Chapter 3
the key players within the U.S. government responsible for international trade law and
policy are briefly examined. The relationship between the federal government and the
states in the field of international trade is also explored. The readings in Chapter 3
are short but put into context how the U.S. government interfaces with the WTO and
with the states in the field of international trade regulation. The material will also give
students a handle they can grasp by presenting them with reading on issues with which
they should have had some exposure in other law school courses. In subsequent chap-
ters we will revisit each of these topics in a specific context, using cases and problems to
reach a better understanding of the interplay of WTO rules, U.S. trade law, and dispute
settlement at the WTO. I assure my students that all will be revealed eventually and that
their patience will be rewarded.

Part II is divided into five chapters that cover the core multilateral obligations or
“pillars” of the WTO international trading system, namely, the most-favored-nation
and national treatment obligations, tariff bindings, the prohibition on quantita-
tive restrictions, and transparency. Chapter 5 also examines the main components of
customs law: tariff classification, the valuation of imported goods, and rules of ori-
gin. I have presented the core obligations in the following order: the most-favored-
nation obligation, tariff bindings, the national treatment obligation, the prohibition
on quantitative restrictions, and transparency. Some teachers might prefer to discuss
the most-favored-nation obligation and the national treatment commitment succes-
sively, rather than examine tariff bindings before considering the national treatment
obligation. I readily admit that there is no magic in presenting the course material on
the “five pillars” in the order that I've chosen. My rationale for the order is a primar-
ily a pedagogical one: I think it is valuable for students to answer some nitty-gritty,
“roll-up-your-sleeves” type problems at an early point in the course. To that end, the
problems in Chapter 5 on tariff classification, origin of goods, and valuation are exactly
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those kinds of problems, and an area where trade lawyers frequently render services for
clients. In addition, I think that after exploring the rather abstract, elusive concept of
“like product” in the most-favored-nation context, students need a short break before
hitting that issue again in the national treatment setting.

Part III consists of four chapters that examine the exceptions to the core
international legal obligations discussed in Chapters 4 through 8, namely, the GATT
Article XX and XXI general and security exceptions, the Agreements on Sanitary and
Phytosanitary Measures and on Technical Barriers to Trade, regional trade arrange-
ments, and special and differential treatment of developing countries. There is a strong
argument for giving certain regional trade agreements, such as the North American Free
Trade Agreement and the European Union, separate treatment in their own dedicated
chapter. Again, in order to keep the length of the coursebook within manageable limits,
the discussion and analysis of specific free trade areas and customs unions had to be
abbreviated. There is, however, an extended discussion of NAFTA’s preferential rules of
origin. This material not only highlights one of the most controversial features of free
trade agreements—controversial because rules of origin often have the consequence of
protecting less efficient producers within the free trade area to the detriment of more
efficient producers outside the free trade area—but it also reinforces what the students
learned in Chapter 5 on non-preferential rules of origin. The discussion on NAFTA’s
preferential rules of origin will also set the stage for the discussion in Chapter 12
on preferential rules of origin for goods originating from developing countries. The
important topics of trade and labor and trade and environment are discussed at length
in Chapter 9, with separate sections in that chapter devoted to trade and labor rights
and trade and the environment. In lieu of giving these two topics their own dedicated
chapters, I have endeavored to make the readings on them fairly expansive.

Part IV is divided into five chapters that consider four of the five key international
trade remedy laws: the antidumping duty law, the countervailing duty law, Section 201
safeguards relief, and Section 301 of the Trade Act of 1974 on removing foreign bar-
riers to U.S. exports. These chapters examine the WTO Agreement on Antidumping,
the Agreement on Subsidies and Countervailing Measures, and the Agreement on Safe-
guards, respectively, and then follow that presentation with a WTO Appellate Body
report on each if the three agreements. The reading then juxtaposes the WTO case
law with parallel adjudication in U.S. courts and administrative agencies. The students
will see that the international dispute settlement forum and the domestic forum do
not always reach consonant results on the identical issue. What happens when U.S.
domestic law is found to be inconsistent with WTO obligations? The materials raise the
important question of the role of international law in U.S. domestic law, thus building
on the material in Chapter 3. The materials also raise the socio-economic consequences
of liberalized trade. Thus, for example, Chapter 16 on safeguards relief examines trade
adjustment assistance, a topic that generally receives short shrift in most international
trade courses. The economic argument for free trade may be compelling, but how are
workers who lose their jobs as a result of trade liberalization to be assisted? In the
United States trade adjustment assistance has been the answer, but not a particularly
satisfying one, as the readings make plain.

Part V is divided into two chapters with a focus on services trade and foreign
investment. Chapter 18 takes up the General Agreement on Trade in Services; Chap-
ter 19 examines foreign investment under NAFTA and at the WTO. Services trade
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has become the growth sector of international trade. Developed countries have been
pushing developing countries to open their services markets to foreign services pro-
viders, and developing countries have pushed back. One way or mode of providing
services is through a foreign investment within the country where the services are being
provided. The General Agreement on Trade in Services addresses what is called the
“commercial presence” mode of supply, but some WTO Members have argued that the
WTO should negotiate a comprehensive agreement on investment that covers not only
trade in services but trade in goods as well. Chapter 19 examines foreign direct invest-
ment, using a NAFTA investment arbitration decision as the vehicle for exploring a few
of the many issues involved in foreign direct investment. Chapter 19 also reviews the
Agreement on Trade-Related Investment Measures and considers proposals for a WTO
Agreement on Investment. Chapter 19’s treatment of foreign direct investment is not as
extensive as you'll find in a casebook on International Business Transactions or Inter-
national Trade and Investment. The materials are intended to serve as an introduction,
not a full-blown discussion of the vast topic of foreign direct investment.

Finally, in Part VI we study intellectual property protection. The three core
intellectual property rights—patent, copyright, and trademark—are considered.
Chapter 20 examines the WTO Agreement on Trade-Related Aspects of Intellectual
Property Rights, including two WTO panel reports, one involving patents and the other
copyright. In addition, the only amendment of any WTO agreement to date, that being
the TRIPS amendment on public health and compulsory licensing of pharmaceuticals,
is also considered. Chapter 21 reviews U.S. laws for the protection of intellectual prop-
erty rights at the border, with a focus on trademark. In addition to a discussion of gray
market and counterfeit goods, the fifth of the five major U.S. trade remedy laws, Section
337 of the Tariff Act of 1930, is also considered.

Let me briefly mention two other sectors that have not received treatment in sepa-
rate chapters: (1) trade in agriculture and (2) trade in textiles and clothing. Agriculture
is the subject of a WTO Agreement on Agriculture that covers three issues: (1) market
access for agricultural products, (2) domestic subsidies to farmers, and (3) export sub-
sidies on agricultural goods. All three issues are explored in several chapters. Chapter 5
on customs duties discusses the “tariffication” process and tariff-rate quotas on agricul-
tural products. Chapter 13 on subsidies and countervailing duties examines domestic
and export subsidies on agricultural products. Chapter 16 on safeguards relief discusses
special safeguards relief for agricultural trade.

Regarding trade in textiles and clothing, the WTO Agreement on Textiles and
Clothing was fully implemented in 2005. Market access for textiles and clothing now is
subject to normal WTO disciplines. Nevertheless, trade in textiles and clothing remains
an important issue for developing countries, and customs duties on such imports
remain high in developed countries. However, given the pressure to keep the length of
the coursebook within manageable limits, this topic has not been placed in a separate
chapter. Instead, Chapter 12 on special and differential treatment of developing coun-
tries discusses the importance of textile and clothing trade for developing countries.

I have avoided trying to tightly compartmentalize all topics by boxing them into
a single chapter, never to re-emerge in a different chapter. By design, I have sprinkled
many topics throughout the book. I believe that certain core concepts should be intro-
duced at an early stage in the course, and then later reintroduced to the student in a
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different context. This pedagogical approach should help reinforce key concepts in the
students’ minds by presenting them from a slightly different angle. It also designed to
help students integrate the course material, rather than view the various principles
to which they’re exposed as being disjointed and unrelated. For example, a separate
chapter has been dedicated to the concept of transparency. However, the concept of
transparency is first raised in Chapter 2 on WTO dispute settlement and in later chap-
ters as well. Similarly, selected administrative law issues pepper the book. The course on
Administrative Law is either required or strongly recommended at most law schools.
But for the benefit of those students who have not or will not take that course, there
are many opportunities in the book to explore the highpoints of administrative agency
decision making.

The cases and secondary materials presented in this book have been edited. Ellipses
(.. .) are generally used in places where I have edited material from the text of an
opinion or secondary source. In some cases where opinions have numbered para-
graphs (e.g., WTO panel and Appellate Body reports) I have not used ellipses to indi-
cate deleted material. Instead, I have maintained the original paragraph numbering.
A skip in the paragraph numbering will tell you that one or more paragraphs have been
deleted. Almost all footnotes have also been deleted from the opinions and secondary
materials. Text in brackets within an opinion indicates my additions, usually preceded
by “[Ed.:].”

Because of their length, WTO panel and Appellate Body reports have been aggres-
sively edited (many panel reports exceed 300 pages, and Appellate Body reports often
exceed 100 pages). In the case of U.S. court decisions, however, I have tried to keep the
editing to a minimum. Law students need the experience of reading unedited cases for
the simple reason that that is what they will read as practitioners. Although aggressive
editing permits more cases to be covered in a coursebook, in my view editing cases to
the point where they resemble note cases is in the long run a disservice to students.

I've tried to keep the coursebook to a manageable length for a 3-credit, 14-week
course. In an effort to make the material accessible and engaging, extensive explanatory
material at the beginning of each chapter provides background and an overview of the
legal text and case law to follow. There certainly is a legitimate place in the course for
legal theory, law and economics, trade and human rights, trade and development, and
the many other trade linkages that have developed over the past decade. The course-
book covers the basic economic theory of free trade and trade remedies, as well as
most of the trade linkages, including trade and environment, trade and labor, and trade
and investment. Inevitably, every teacher of the subject will have his or her own ideas
about coverage. The coursebook is short enough that instructors can add supplemen-
tary materials as desired. I leave it to the discretion of individual professors whether to
supplement these topics with their own materials. My own view is that students have a
hard enough time seeing the forest for the trees without adding trees to further distract
them. Helping students achieve their goal of mastering the law of international trade
regulation can be undermined by overwhelming them with the many fascinating, but
at times distracting, topics that academics find so stimulating. Thus, because of its
straightforward and concise style, this coursebook is designed for instructors of inter-
national trade regulation who are new to law teaching, experienced teachers offering
this course for the first time, and instructors at regional law schools.
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In closing, for teachers searching for a coursebook that covers the entire corpus of
WTO law and U.S. implementing legislation, is designed for a three-credit course, will
not overwhelm the students with a mountain of reading, and will at the same time give
students a comprehensive overview and thorough grounding in the subject, I believe
this is your coursebook.
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