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Foreword

The freedom of the high seas is probably the best known of all principles of
international law, and certainly one of the oldest. The idea that ships on the
high seas should be subject only to the jurisdiction of their flag State is seen
as an essential corollary of that principle. In days when traders were thought
benign, all governments accepted that there was open season on pirates, and
naval power was in the hands of a self-selecting group of civilised Powers, this
appeared (at least to those Powers) to work tolerably well. But is the principle
worth retaining?

A ship encountered on the high seas may be carrying lawful commercial
cargoes, illegal narcotics, lawful passengers, refugees and asylum seekers, com-
ponents for weapons of mass destruction, people intent on avoiding immigra-
tion controls, or who knows what else. Should the default principle be that the
ship must be left alone? Navies great and small, all around the world, are given
responsibility for protecting coastal States from seaborne threats; but how can
they know whether to treat a foreign ship outside their territorial seas as an
innocent vessel going about its lawful business and entitled to be left alone, or
as the carrier of distressed people in need of humanitarian assistance, or as a
threat to the coastal State? And how should they handle whatever situation they
may find on board? These are pressing problems; and they require carefully
crafted legal responses, because a naval vessel visiting a foreign ship is at the
centre of a web of national and international legal obligations that both limit its
scope for action and require that it follow correct legal procedures if subsequent
law-enforcement measures, such as criminal trials, are not to be jeopardized.

This excellent study grapples with those problems in the particular con-
text of migrant smuggling at sea. It examines the range of legal responses
to the problems and the practical steps that are being taken, both nationally
and through international cooperation, to create a legal framework that goes
some way towards reconciling the exigencies of twenty-first century polic-
ing with the antique legal principles that we have inherited and still (for the
moment at least) appear to cherish. Dr Mallia has amassed a wealth of mate-
rial on state practice, and subjected it to an incisive legal analysis. She has pro-
duced a fine monograph, and a model of the kind of critical analysis of con-
temporary problems that is of real value to scholars and governments alike.
I watched the study grow in its original form as a doctoral thesis, and now
have both the supervisor’s delight in seeing a first-class thesis emerge as a
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first-class monograph, and the lawyer’s gratitude and relief in having at my dis-
posal a massive compilation of material assembled by someone els€’s untiring

and intelligent labours.

Vaughan Lowe
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