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Foreword

The only way to get through the newspaper each day,
Russell Baker once wrote, is to ask, “Is this crisis really
worth understanding? ” Most of the time the answer is
no; in the rush of daily journalism, it is difficult to dis-
tinguish the important from the merely urgent.

I have tried to make that distinction. Few social
problems are more important—or more enduring—
than that of criminal violence. Except for race, with
which American criminal violence has always been in-
tertwined, it is hard to think of a problem that evokes
such intense and often ugly emotions or that is sur-
rounded by so much misinformation and misunder-
standing. As I discovered over and over again during
my research, most of what is believed about crime and
about the criminal justice system is false or irrelevant.

My goal is not simply to correct errors and clear up
misunderstandings; it is to change the way Americans
think about criminals and crime and about the opera-
tion of our system of criminal justice. This, in turn,
means changing the way Americans think about race,
ethnicity, poverty, and social class; about the police,
juvenile and adult courts, and prisons and jails; and
about such questions as justice, punishment, and deter-
rence. It would be feckless to expect everyone to agree
with me; my hope is that all will find my meaning clear,
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and that those who disagree will feel obliged to come
to terms with what I have to say.

My use of the first person singular is deliberate; few
publishing conventions are sillier, or more misleading,
than the one whereby writers substitute “we” or “this
writer” for the pronoun “I.” As Joan Didion points out,
writing is “the act of saying /, of imposing oneself upon
other people, of saying listen to me, see it my way,
change your mind.” Given that fact, readers are entitled
to know who is speaking to them, and from what per-
spective; for objectivity is impossible. A writer must
select what to write about, and that process of selection
necessarily involves judgments about what does and
does not matter. To seek total objectivity is to condemn
oneself to Sisyphus’ fate. |

But if objectivity is beyond reach, honesty and fair-
ness are not. To attain them, writers must be conscious
of their own biases, and they must be as ruthless in
puncturing their own pieties and preconceptions as they
are in stripping away the cant of others. For me, it has
also meant trying to avoid the trap into which all too
many contemporary liberals have fallen in discussing
crime and violence: that of becoming, as George Orwell
wrote of Jonathan Swift, “one of those people who are
driven into a sort of perverse Toryism by the follies of
the progressive party of the moment.” In that effort, I
have been helped by the discovery that the follies of the
right are at least as great as those of the left.

To say that this book is my personal statement is not
to imply that I worked alone or unaided. My debts are
many and profound. I could not have written this book
without the generous support of the Ford Foundation.
By creating and funding (and renewing and renewing)
The Study of Law and Justice, the Foundation made it
possible for me to devote more than six years to re-
search and writing, with the help of an able and dedi-
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cated research and administrative staff; for this I am
deeply grateful. I am even more grateful to Mitchell
Sviridoff, Vice President, National Affairs Division,
and McGeorge Bundy, President of the Ford Founda-
tion, for their unfailing encouragement, understanding,
and moral support; for their tolerance of missed dead-
lines and their willingness to renew my grant more
times than I (and I suspect they) care to remember;
and most of all, for giving me complete freedom and
autonomy to follow my scholarly and journalistic in-
stincts wherever they took me. Nor is that all: Mr.
Sviridoff was always available for advice and counsel;
he provided assistance and extended friendship in:
countless ways. I owe appreciation as well to Sanford
M. Jaffe, Officer in Charge, and R. Harcourt Dodds,
Program Officer, Government and Law, for their con-
tinuing assistance and support, and to Helen Kecs-
kemety and Arlene Feder of the Foundation’s Division
of National Affairs, for solving innumerable problems
that would have loomed large without their sympathetic
help.

I have also had the privilege of working with an Ad-
visory Commission chaired by Judge Shirley M. Huf-
stedler of the U.S. Court of Appeals and composed of
other distinguished jurists, legal scholars and practi-
tioners, sociologists, and experts on the police, courts,
prisons, and corrections. The Commission convened as
a formal body for two-day meetings with me and my re-
search staff at several points during the study; Commis-
sion members also read and commented on various
drafts of the book. By appointing a Commission with
powers of advice but not consent, the Ford Foundation
gave me the best of both worlds; I received all the bene-
fits of the Commission members’ wisdom and expertise,
without any of the inhibitions and restraints inherent
in writing a committee report. I am profoundly indebted
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to Judge Hufstedler and the Commission members: the
Honorable Barbara Babcock, Assistant Attorney Gen-
eral, Civil Division, and former Professor of Law, Stan-
ford Law School; Paul Bator, Professor of Law and
former Associate Dean, Harvard Law School; The
Honorable George Crockett, Chief Judge, Recorder’s
Court, Detroit, Michigan; Alan Dershowitz, Professor
of Law, Harvard Law School; Lolis Elie, Esquire, New
Orleans; The Honorable Wilfred Feinberg, U.S. Court
of Appeals; Richard Green, Esquire, Washington, D.C.,
former Deputy Director, Federal Judicial Center; the
late Harry Kalven, Jr., Professor of Law, University of
Chicago Law School; Reverend Dr. Pauli Murray, Vir-
ginia Theological Seminary, former Professor of Law,
Brandeis University; Patrick V. Murphy, President,
The Police Foundation, Washington, D.C., and former
Police Commissioner, New York City, Detroit, Wash-
ington, D.C., and Syracuse, New York; William G.
Nagel, Executive Vice President, The American Foun-
dation, Inc., and Director, the American Foundation
Institute of Corrections; Lee Rainwater, Professor of
Sociology, Harvard University; The Honorable Cruz
Reynoso, Associate Justice, California Court of Ap-
peals and former Professor of Law, University of New
Mexico Law School; Dr. Jonathan Rubinstein, Project
Director, The Policy Sciences Center, Inc., New York
City; Herman Schwartz, Esquire, Chief Counsel—Rev-
enue Sharing, U.S. Department of the Treasury, and
former New York State Commissioner of Corrections;
and Melvin M. Tumin, Professor of Sociology, Prince-
ton University, and former Cochairman, Task Force on
Crimes of Violence, National Commission on the
Causes and Prevention of Violence. I shall always be
grateful to them for their collective friendship, criti-
cisms, advice, and support.

I am even more indebted to Commission members as
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individuals. Despite a mind-boggling schedule and un-
ending demands on her time and energy, Shirley Huf-
stedler was always available for counsel and help. She
prodded me when I needed prodding, encouraged me
when I needed encouragement, and offered invaluable
comments on every draft of every chapter. In addition,
Judge Hufstedler chaired every Advisory Commission
meeting with unerring grace and tact. Evoking the best
in everyone, she turned an assemblage of individuals
with diverse interests, backgrounds, personalities, and
points of view into a closely knit group that became
considerably more than the sum of its individual mem-
‘bers. She gave unstintingly of her wisdom and insight
and, most important, of her friendship. This book owes
much to her and is far better because of her.

The book is better, too, because of Melvin Tumin’s
sociological imagination, editorial judgment, and friend-
ship; his detailed critique of the first half led me to re-
arrange some chapters and modify my polemical stance.
The book could not have taken its present shape with-
out the friendship, counsel, and example of Herman
Schwartz, William Nagel, and Lolis Elie, who shared
their encyclopedic knowledge of courts, prisons, and
prisoners and their passionate hatred of injustice in all
its forms. Barbara Babcock and Cruz Reynoso pro-
vided important insights derived from their experience
representing black, white, and Hispanic defendants in
the East, West, and Southwest. Wilfred Feinberg, a
faithful critic and good friend, contributed far more
than his modesty permits him to acknowledge. I learned
much, too, from Jonathan Rubinstein, who generously
shared the fruits of his pioneering research on organ-
ized crime and political corruption, as well as his inti-
mate knowledge of policing. My chapter on the police
gained clarity and focus when Patrick Murphy criti-
cized an earlier draft from the unique perspective he
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has acquired as police commissioner in four cities and
now as a national leader in the movement for experi-
mentation and reform. Pauli Murray offered a unique
perspective of another kind, gained from her varied
career as community organizer, civil-rights activist,
feminist, poet, practicing lawyer, legal scholar, and
now Episcopal priest. Paul Bator and Alan Dersho-
witz forced me to confront questions I would have pre-
ferred to duck. George Crockett and Richard Green
shared their intimate knowledge of the judicial process.
Before his untimely death, Harry Kalven, Jr., graced
Advisory Commission meetings with his presence, as
well as through his wide-ranging knowledge of the law;
what made his scholarship so significant was that it
grew out of his qualities as a human being. Everyone
who worked with Harry was enriched by the experi-
ence and is the poorer for his absence.

Although not formally members of the Advisory
Commission, David and Ellen Silberman, members of
the District of Columbia Bar, attended all meetings and
served as de facto members as well as unpaid research
associates. Despite the grueling pressure of law school
and law review, clerkships, and law practice, they com-
mented on every progress report to the Commission and
every draft of the book with wit, wisdom, and imagina-
tion, together with painstaking attention to detail. They
corrected errors of tone and substance, uncovered repe-
titions and contradictions, called my attention to in-
numerable articles from law reviews and other scholarly
journals, and conducted a running dialogue on a num-
ber of major issues discussed in the book. Their
thoughtfulness, erudition, and good judgment, as well
as their filial love and devotion, are evident on every
page.

I could not have written this book without the help
of my colleagues on The Study of Law and Justice. For
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three and a half years, my wife, Arlene Silberman, put
aside her own career as a writer to serve as Chief of
Research, at great personal sacrifice. Her insistence on
seeing live human beings behind labels such as ju-
venile delinquent, status offender, probation officer,
guard, and judge; her ability to establish rapport with
people individually and in groups, within institutions
and without, and in positions of authority and sub-
ordination; and her insight into how institutions operate
(as opposed to how they are supposed to operate) and
how they affect the people (especially the young peo-
ple) caught up in them helped shape the direction of
the research and the tone and emphasis of the book.
Her contribution is most direct in Chapters 4, 9, and
10. I am deeply indebted as well to Richard D. Van
Wagenen, Esquire, a wise, resourceful, and indefati-
gable Research Associate. His analyses of the schol-
arly literature on the operation of the criminal justice
system and on the relationship between drug addiction
and crime added breadth and depth to the book; his
field studies of the police, prosecutors’ offices, public
defender services and the private bar, plea bargaining,
and the judicial process were even more valuable and
formed the basis for Chapters 7 and 8. Given the
range of help Mr. Van Wagenen and Mrs. Silberman
provided, identifying each specific contribution would
have made my prose awkward or unduly cluttered with
footnotes. Since their research has been filtered through
my consciousness and in some instances used for con-
clusions they did not reach or for arguments with which
they may not agree, I have merged their voices with
mine. In addition to this general expression of gratitude,
therefore, I have acknowledged their assistance at the
beginning of each chapter in which their research
played a significant role.

None of us worked in a vacuum; what we accom-



Xvi FOREWORD

plished was due, in good measure, to the fact that my
administrative assistant, Doris Preisick, smoothed so
many paths for us. She organized and coordinated Ad-
visory Commission meetings and ran the office, which
meant, among other tasks, locating out-of-print publica-
tions, borrowing books and periodicals from libraries
throughout the metropolitan area, and ordering (and
keeping track of) subscriptions to countless journals,
Ms. Preisick also kept the books and husbanded our
funds with meticulous care, and prepared detailed quar-
terly financial reports to the Ford Foundation. In addi-
tion, she performed the prodigious task of simultane-
ously typing three progress reports and countless drafts
of the book with great accuracy and speed while cor-
recting my spelling, grammar, and syntax and calling
my attention to contradictions, repetitions, and obscure
or garbled passages. I was able to finish the book be-
cause Norma Wolbert, my present administrative assist-
ant, learned with astonishing speed how to decipher my
partially typed, partially handwritten, and wholly il-
legible copy. She typed the final draft quickly and accu-
rately, and assumed responsibility for a host of ad-
ministrative chores with unfailing good humor and
aplomb.

To thank all who shared their time and knowledge
with me and with the members of the research staff
would require a chapter of its own; but there are some
whose contribution was too large to go unacknowl-
edged here. Professor Bruce Jackson of SUNY-Buf-
falo, an indefatigable correspondent and good friend as
well as an extraordinarily knowledgeable criminologist
and folklorist, deepened my understanding of criminals
and crime, as well as of black culture, through his de-
tailed comments on earlier drafts. I am indebted, too, to
Jeff Silberman, an able sociologist and devoted son, and
to Professors Hylan Lewis of Brooklyn College, Ralph
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Ellison of New York University, and Charles V. Ham-
ilton of Columbia University, for their invaluable criti-
cisms of an earlier draft of what is now Chapters 4 and
5; they rescued me from errors of tone, emphasis, and
substance, and encouraged me in my attempt to under-
stand and write about black culture.

I owe much also to New York City Deputy Mayor
Herbert Sturz, former President and Director of the
Vera Institute of Justice, and Brian E. Forst, Senior
Research Analyst, the Institute of Law and Social Re-
search (INSLAW), for giving me access to unpublished
research that helped shape the argument of Chapter 8,
on the criminal courts. At every stage of the research,
my friend and cousin, Bernard D. Fischman, Esquire,
made me the beneficiary of his enthusiasm, his ency-
clopedic knowledge of the law, and his passion for
justice. Professor Franklin E. Zimring of the University
of Chicago Law School was generous in sharing his
fertile imagination as well as his detailed and wide-
ranging knowledge of the operation of the criminal
justice system. Ricky Silberman, a thoughtful philoso-
pher and loving son, helped me focus on ultimate ques-
tions and clarified my thinking about justice and pun-
ishment. Joseph H. Lewis of the Police Foundation and
Professor Gerald Caplan of George Washington Uni-
versity Law School forced me to rethink (and rewrite)
what I had written about the police (Chapter 7). My
views on prisons and prison reform (Chapter 10) were
heavily influenced by Professor James B. Jacobs of
Cornell and the late Professor Hans W. Mattick of the
University of Illinois.

Thanks are due a number of others who shared their
knowledge with me, answered questions, and in some
instances gave me access to unpublished monographs,
papers, and statistics: Albert W. Alschuler, Elijah An-
derson, Hugo Adam Bedau, Sheridan Faber, Judge
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Marvin E. Frankel, Floyd Feeney, Fred W. Goldman,
Herbert G. Gutman, Stephanie W. Greenberg, Richard
Korn, Mark H. Haller, Leon G. Hunt, Francis A. J.
Tanni, Roger Lane, Sar A. Levitan, Irving F. Lukoff,
Mark H. Moore, Raymond T. Nimmer, Lloyd E. Ohlin, -
Edward Preble, James O. Robison, Kenneth Polk, Dale
K. Sechrest, Stephan Thernstrom, Jackson Toby, An-
drew von Hirsch, James Vorenberg, David Ward, and |
Marvin E. Wolfgang.

I owe a debt of another kind to my editor, Rob
Cowley. The book is shorter, subtler, and more force-
ful because of his sensitivity and tact, and his uncanny
ability to detect what I was trying to say and help me
say it with greater clarity and grace than I could muster
on my own. I am grateful, too, to Lynn Strong of the
Random House copy editing department for contrib-
uting her literary taste and sense of style, and to C. A.
Wimpfheimer, Vice President and Managing Editor, for
once again doing the impossible with good humor and
forbearance. |

No one has been more understanding and supportive
than Steve Silberman. The only one of my sons still
at home during the years I was chained to the type-
writer, he endured paternal neglect without complaint.
The eagerness with which he read, and the interest with
which he commented on, every draft of every chapter,
encouraged me at times of despair and helped give me
the strength to continue. It is appropriate, too, to ac-
knowledge profound indebtedness to my late parents,
Cel L. and Seppy I. Silberman, who made it easy to
obey the Fifth Commandment. According to the Tal-
mud, “they whose deeds exceed their wisdom, their
wisdom will endure.” My parents’ wisdom was great
and enduring; their lives continue to provide an un-
erring guide to conduct.

This book is dedicated to my wife, Arlene Silberman,



