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Preface

My doctoral thesis The Dividend Concept in International Tax Law — Dividend
Payments between Corporate Entities, was published by Kluwer in 1999. In 2000,
the book was awarded the International Fiscal Association Mitchell B. Carrol
Price. Almost a decade later, the publisher contacted me with an interesting pro-
posal. Kluwer wanted to publish a second updated edition of my doctoral thesis,
which they considered to have become a classic. My first reaction to the publisher’s
idea was somewhat suspicious because I had never heard about a second edition of
a doctoral thesis. After some consultation with Kluwer, I however agreed to pub-
lish a second book on the international tax law concept of dividend with Kluwer. In
order to make a clear difference between the original doctoral thesis and the new
book on the dividend concept, however, 1 decided not to publish the new book as a
second revised edition of the original, but as a separate work with a slightly
different title and somewhat different scope.

This second book The International Tax Law Concept of Dividend follows the
structure and rough outline of the original doctoral thesis. The country specific
parts of the book, however, have been replaced with more general parts providing
examples of the different domestic law approaches. The core of the new book is in
the EU Parent-Subsidiary Directive concept of profit distribution and in the model
tax convention concept of dividend. Besides updating the references to the relevant
provisions, relevant new case law and new literature have also been considered in
this second book.

Marjaana Helminen
Helsinki, March 2010
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Chapter 1
Introduction

1.1 SUBJECT

Classification of corporate distributions is a major problem facing tax authorities
and tax practitioners. Internationally, capital moves at a breakneck speed and the
value of cross-border inter-corporate investments and finance has grown rapidly.
The instruments used for finance and investment both in national and international
relations have become numerous and complex. There are many forms in which
profits of a corporate entity resident in one state may be distributed to a corporate
entity resident in another state. The fact that these different forms may be taxed
very differently produces substantial tax planning opportunities for multinational
enterprises. Due to the increasing amount and complexity of the possible inter-
corporate cross-border transactions, it has become more and more difficult to keep
abreast of them and to give them a name in order for the proper tax assessments to
be made.

‘Dividend’ in its economic sense is the return on an equity investment in a
corporate entity. Dividend distribution is a transaction in which corporate profits
are distributed to the owners of the corporate entity without the corporate entity’s
expectation of receiving anything in return. As a result, the assets of the corporate
entity decrease and the assets of the owners increase. A dividend distribution based
upon the decision of the owners at a formally recognized meeting is the basic form
of such a transaction. It is, however, only one of the forms in which corporate
profits may legally be distributed to the owners of a corporate entity without any
equivalent value or benefit in exchange or in which an investor may enjoy a return
on an equity investment.

The question is to what extent do these other transactions, where corporate
profits are transferred to the owners of the corporate entity, constitute a dividend
and to what extent do they constitute some other type of income for tax purposes.
From an economic perspective, it seems natural to tax all forms of return on equity
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investments in the same way. From a company law perspective, however, a dis-
tinction between the different possible forms may be made. It may be difficult to
distinguish between a remuneration that actually constitutes a return on equity
capital, and a payment from a corporate entity to its owners, that constitutes another
form of a remuneration or repayment of capital.

The solutions to the classification problems are not necessarily the same for
different states. The tax treatment of the different forms in which an owner may
benefit from corporate profits is often different, not only in one state, but particu-
larly in the cross-border situations where two different states are involved. The tax
laws of two states may define the concept of ‘dividend’ differently. Therefore, in
cross-border situations, classification conflicts may and do emerge. Certain trans-
actions may be regarded as constituting a dividend in the view of the tax authorities
of one state but not in the view of the tax authorities of another state. Such incon-
sistent classification may lead to either international double taxation or non-
taxation. Therefore, it is important to draw the line between a dividend and other
transactions similar in nature to a dividend, especially in cross-border situations.

This study covers different types of inter-corporate cross-border arrangements
where an investor may receive a ‘dividend equivalent return’ directly from a
corporation or indirectly through a third party. The topics covered will include:

— the extent to which these constitute a dividend for the purposes of the
different legal systems of international tax law;

— the extent to which inconsistent income classification with respect to the
covered arrangements lead or may lead to conflicts that further lead or may
lead to international double taxation or non-taxation; and finally

— whether and by what means such conflicts are or may be resolved in
practice.

1.2 SPECIFIC PURPOSE AND SCOPE OF THE STUDY

In order for proper tax assessment to be carried out, four basic determinations must
be made:

(1) Who is the right tax subject?

(2) What is the tax object?

(3) What s the tax rate to be applied in connection with the tax subject and tax
object?

(4) What is the amount of the tax when the tax rate is applied to the tax
object?’

In cross-border situations, this inquiry also includes determining which state or
states have taxing rights with respect to a specific tax subject and tax object, and to
what extent. In cross-border interactions, the answers to these questions depend
upon the different legal systems of international tax law, that is, the domestic tax

1. See for these steps, for example, Tikka (1972), 30—46.
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law of each state concerned, upon any applicable tax treaty, and, with respect to the
Member States of the European Union, upon EU tax law.

In this study, the focus is on determining the tax object. The purpose is to
determine under what conditions different cross-border arrangements produce
income that is or that may be taxed as a dividend and thereby to clarify and define
the concept of ‘dividend’ in international tax law.? The tax law term ‘dividend’ is
defined with respect to different possible arrangements between parties resident in
two different states. For the purposes of this study, it is irrelevant who the right tax
subject is for a dividend, and what the actual tax burden is on the dividend.

In general, a dividend means a profit distribution from a corporate entity to its
owners by virtue of the owner’s status as such. Dividend distribution is a trans-
action by which the assets of the distributing corporate entity decrease and the
assets of the receiving owner increase. Dividend distribution is a transfer of an
economic benefit from a corporate entity to its owner for no equivalent value or
benefit in exchange or, in the case that there might be some return value or benefit,
it does not fully correspond to the economic benefit received.’ This general def-
inition of ‘dividend’ may be broken down further.

In order to answer the question as to what items of income qualify as a div-
idend, a determination must be made as to what entities qualify as dividend-
distributing entities under the different legal systems of international tax law. Not
all transfers of benefits from a qualifying entity to another entity constitute a
dividend; a certain relationship must exist between the parties and the benefit must
be transferred because of this special relationship. In addition, the question of
which part of the benefit transferred is to be taxed as dividend must be answered.
Finally, in order to arrive at the actual taxing consequence, it must be determined
who the right tax subject is with respect to the dividend received. All these deter-
minations must be made both in the state where the distributing entity is a resident
and in the state where the income recipient is a resident. The answers to these
questions depend upon domestic tax law, upon any applicable tax treaties, and,
with respect to EU Member States, upon EU tax law.

Identifying the dividend-distributing entity, the dividend-generating relation-
ship and the amount of taxable dividend determines the international tax law
concept of ‘dividend’. These, then, are the relevant features of this study. The
questions concerning the right taxpayer of the dividend received and the actual
tax rate do not, strictly speaking, determine the concept of ‘dividend’, but rather
only give some indication of how a dividend is taxed and as whose income a
dividend is recognized. These questions, therefore, are not covered by this study.

2. International tax law is a branch of tax law, traditionally considered to cover all tax provisions
concerning situations involving the territory of more than one state. In other words, the term is
used to refer to all tax provisions regulating the so-called ‘cross-border situations’. See, for
example, Vogel et al. (1997), 10, Schaumburg (1998), 1-3, Helminen (2009), 1, Helminen
(2009a), 1, Helminen (2010), Ch. 3 and Rohatgi (2005), 1. See for a discussion on the term
from the time when the meaning was not yet quite clear in Bithler (1964), 3 and Knechtle (1979),
11-16.

3. See for these general characteristics of a dividend, for example, Sandstrém (1962), 3.
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The actual tax treatment of the income that is regarded as constituting a dividend is
covered in this study only to the extent that it illustrates the importance of distin-
guishing a dividend from other income.*

Questions concerning valuation or timing are not covered in this study,
although these questions, to a certain extent, are meaningful in determining the
concept of a dividend. Valuation problems would require a separate study even by
limiting a review of them to those that arise in connection with dividend taxation.
These difficult problems are widely covered in numerous studies concerning con-
structive dividends and transfer pricing and, therefore, are excluded from the scope
of this study. For the purposes of this study, the assumption made is that the value
of distributed assets, which is taken into account for tax purposes, is clear. The
question concerning the moment when a dividend is paid and realized as taxable
income is also not covered.

One important objective of this study is to identify and systemize the
international tax law issues relating to the question of distinguishing transactions
constituting a dividend from other transactions. As a result, this study systemat-
ically covers the most important issues relating to distinguishing inter-corporate
dividend transactions from other inter-corporate transactions for the purposes of
international tax law. By systematically studying the cases in which the line
between a dividend and some other types of income is hazy, this study provides
an answer to the question of what transactions constitute dividend in international
tax law.

This study evaluates the question of what entities qualify as dividend-
distributing entities. It considers the typical domestic law forms of business orga-
nizations in evaluating which of these forms are regarded as dividend-distributing
entities for the purposes of the different legal systems of international tax law. Both
incorporated and unincorporated business enterprises are discussed. Different non-
business or non-profit entities are, however, beyond the scope of this study,
regardless of whether or not they appear in a form available for business
organizations.

Investment funds, as a special group of entities, are, in principle, of interest in
determining what entities qualify as a dividend-distributing entity. Through an
investment fund, an investor may indirectly invest in the equity capital of a
dividend-distributing entity. Under the domestic tax law of different states, it varies
whether investment funds themselves are treated as separate taxable entities and as

4. This study excludes also the issue of beneficial ownership despite the fact that especially the
availability of tax treaty benefits in the source state depends on who the beneficial owner of the
dividend is. See for the beneficial owner concept, for example, Doernberg and van Raad (1997),
84-85 and 106, Hinnekens (1989), 359, paras 12-12.2 of the Commentaries to Art. 10(2) of
the OECD Model, para. 8 of the Commentaries to Art. 11(2) of the OECD Model and para. 4
of the Commentaries to Art. 12(1) of the OECD Model, OECD (1987a), 93, Vogel et al. (1997),
562-563, International Fiscal Association (2000), Helminen (2002), 434-460, Helminen (2009),
40 and 141, Helminen (2009a), 71, Helminen (2010), Ch. 4, Todellinen omistaja, Ryyninen
(2003), 345-366, Rohatgi (2005), 147, Du Toit (1999) and Wheeler (2005), 478—-482. See Wheeler
(2007), 17-58 about conflicts in the attribution of income to a person,



