 James Crawford

THE
CREATION
OF STATES IN
INTERNATIONAL
LAW



The Creation
of States in
International Law

James Crawford

Clarendon Press - Oxford
1979



Oxford University Press, Walton Street, Oxford ox2 6pp

OXFORD LONDON GLASGOW

NEW YORK TORONTO MELBOURNE WELLINGTON

NAIROBI DAR ES SALAAM CAPE TOWN

KUALA LUMPUR SINGAPORE JAKARTA HONG KONG TOKYO

DELH] BOMBAY CALCUTTA MADRAS KARACHI

Published in the United States by
Oxford University Press, New York

© James Crawford 1979

All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system, or transmilted, in any form or by any means,
electronic, mechanical, photocopying, recording, or otherwise, without
the prior permission of Oxford University Press

British Library Cataloguing in Publication Data
Crawford, James
The creation of states in international law.
1. State succession
2. States, New
I. Tide

341.26 JX4053 78-40308

ISBN 0-19-825347-8

Typset by CCC at William Clowes & Sons Limited
Beccles and London



Foreword

A MaJor study of the creation of States has long been wanted.
Scholarsare commonly diverted from areas of the first importance
by the lure of the more conspicuously up-to-date, and by a
concern to avoid the more extensive zones of inquiry. Another
factor is a reserve in the face of material which is said to be
‘political’ and, therefore, not a proper subject of legal analysis.
Dr. Crawford has had the nerve and the energy to tackle a set of
problems central to the workings of state relations. In doing so he
has not only teased out a range of difficult questions of principle
but has also provided a most useful handbook of information on
the formation and extinction of states and the related phenomena
of mandates, trusteeships, non-self~governing territories, inter-
national dispositive powers, and collective recognition.

It is a pleasant task to introduce a work which will make a
considerable contribution to the literature both of international
law and of international relations in the broader context. The
book is a fairly reduced version of a very substantial text
submitted for the degree of Doctor of Philosophy at Oxford.
Since I acted as supervisor, I can claim a certain credit in the
manner of an impresario. By the same token, the performance
was Dr. Crawford’s.

IaN BROWNLIE

31 January 1977



Preface

SiNnce THE development of the modern international system,
statehood has been regarded as the paramount type of interna-
tional personality; indeed, in doctrine if not in practice, States
were for a time regarded as the only international persons. This
is no longer so; but the political paramountcy of States over
other international actors, with whatever qualifications, con-
tinues, and statehood remains the central type of legal personality.
Problems of definition, and of application of the definition, of
statehood thus occupy an important place in the structure of
international law. None the less, the topic of statehood has been
rather neglected by writers. There is an abundance of practice,
a surprising volume of case law, and a large number of studies of
particular instances or problems of territorial status. The general
treatises all contain the mandatory section on statehood and
legal personality, and some of these treatments are of a high
order. But, apart from Marek’s study on identity and continuity
of States (published in 1954 and reissued in 1968), and various
accounts of recognition of States in books on recognition
generally, there is, to the writer’s knowledge, no monograph
dealing with the topic of statehood as such, in the light of the
substantial modern practice in that field. This observation is not
of course original: the writer’s interest in the topic was engaged
by observations in two leading works to this effect.! This study
attempts to deal with the representative modern doctrine and
practice in relation to the public international law of statehood
and territorial status; and thus, however inadequately, to
contribute to filling the void mentioned by Professors Jennings
and Brownlie.

Perhaps the most controversial issue in this area is the
relationship between statehood and recognition. The view that
recognition is constitutive of State personality derives historically
from the positive theory of international obligation. However,
this view does not correspond with State practice; nor is it
adopted by most modern writers. On the other hand, in this as in

! Jennings, Acquisition of Territory, 11-12; Brownlie, Principles, 74.
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other areas, relevant State practice—including recognition
practice, especially where recognition is granted or withheld on
grounds of the status of the entity in question—is of considerable
importance. Against this background, this study examines the
criteria for statehood in international law, and the various ways
in which new States have been created in the period since 1815,

Traditionally, the criteria for statehood have been regarded as
resting solely on considerations of effectiveness. Entities with a
reasonably defined territory, a permanent population, a more or
less stable government and a substantial degree of independence
of other States have been treated as States. Other factors, such as
permanence, willingness to obey international law, and recog-
nition, have usually been regarded as of rather peripheral
importance. To some extent this represents the modern position.
However, several qualifications are necessary.

In the first place, this standard view is too simple. Much
depends on the claims made by the entities in question, and on
the contextin which such claims are made. In some circumstances,
criteria such as independence or stable government may be
treated as flexible or even quite nominal; in other cases they will
bestrictly applied. Apart however from the necessary elaboration
of the criteria for statehood based on effectiveness, a serious
question arises whether new criteria have not become established,
conditioning claims based on effectiveness by reference to
fundamental considerations of legality. Practice in the field of
self-determination territories is the more developed, but the same
problem arises in relation to entities created by illegal use of
force. These criteria, taken together, are on the whole reflected
in United Nations practice; they also provide a flexible but
generally applicable standard against which to consider the
status of the numerous unusual or ‘anomalous’ territorial entities
(Taiwan, the Holy See, Andorra, and so on).

Problems of the creation of States have commonly been
regarded as matters ‘of fact and not of law’. This view was again
simplistic, since it assumed the automatic identification of States,
whether by recognition or the application of criteria based on
effectiveness. In practice, identification and application of the
criteria to specific cases or problems raise interesting and difficult
problems, some of which are dealt with in Part II of this study.
These problems do not of course occur in isolation; they are
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classifications, rather than exclusive mandatory ‘modes’ of the
creation of States. However, the problems discussed in each
context (dependent States, devolution, secession, and so on) have
common features which justify such separate classification.

Superimposed on these classifications of the methods of the
creation of States are the various more overtly international
competences or authorities affecting the creation of States: these
are dealt with in Part III. The problem of international powers
of disposition has attracted a good deal of practice since 1815.
More specifically, the development of self-government of colonial
territories under the Mandate and Trusteeship systems, and
pursuant to Chapter XI of the Charter (non-self-governing
territories) has attracted a substantial body of practice.

Finally, certain incidents of the creation of States, such as
commencement or acquisition of territory by new States, and
certain related problems (identity, continuity, reversion, and
extinction) are discussed in a concluding section.

So far as is possible, the text is correct to 31 December 1977.

NOTE

In this study, the word ‘State’ in the sense of the political unit will
be capitalized. This practice avoids confusion with other
meanings of the word, and is as recommended in Fowler’s Modern
English Usage. The State is not however allocated a sex: where
necessary the pronouns ‘it’ and ‘its’ are used.

See also Dowdall, “The Word “State”’ (1923), 39 LOR 98125,
g8.
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Whereas the States of the world form a community
governed by international law . ..

Draft Declaration on Rights and Duties
of States, Preambular Paragraph 1, annexed
10 G. A. Resolution 375(IV), 6 December 1949
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