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PREFACE TO
THE PAPERBACK EDITION

Legal cultures are constantly evolving and law is not static. The temptation on the
reprinting of any work of legal scholarship is thus to update and adjust analysis in
light of new legal and scholarly developments. Administrative constitutionalism is
no exception to this ongoing process of change—new cases are decided, new
regimes created, new statistics published, and new disputes flare up. The tempt-
ation to rewrite and to incorporate recent events into the narratives of this book is
strong. It is however, a temptation that I have resisted for three reasons.

First, this is very much a paperback edition of the original version rather than a
revised or new edition. Besides correcting a few typographical errors, the text
remains exactly the same as it was in the original version.

Second, this book was always a collection of ‘snapshots’ rather than a definitive
account of the legal regimes it covered. The purpose of these ‘snapshots’ was the re-
orientation and re-framing of debates about risk regulation by viewing particular
legal developments through the lens of administrative constitutionalism. These
‘snapshots’ not only illustrate the significant role of prescriptive assumptions about
the role and nature of public administration, but also the importance of scholars,
lawyers, and commentators engaging with legal detail. While continuing each of the
narratives in these chapters would have some value (and smugly prove the ongoing
relevance of my framework), it would also turn it into a very different work.

Third, and perhaps most importantly, this book was also always meant to be a
first step in thinking in terms of administrative constitutionalism. Indeed, when I
finished the book three years ago I was concerned that I had simply exchanged one
stultifying intellectual construct for another and that I would be locked into a
discussion of the rational-instrumental (RI) and deliberative-constitutive (DC)
paradigms for the rest of my academic life. To say that is not to undercut the value
of those paradigms—they are an incredibly valuable framework for thinking about
risk regulation, particularly for breaking free from the futility of the science/
democracy dichotomy. It is more that they are very much a starting point and they
should not be taken too literally. As I stress in Chapter One, the detail of both
paradigms has less to do with my vesting the truth in them and more my wishing to
show the co-produced nature of law, risk, and public administration.

I needn’t have feared however. Three years on, I am only just beginning to realise
the power of the lens of administrative constitutionalism. Looking at risk
regulation through it has identified fresh intellectual challenges and raised new
questions. It has been a little like observing the night skies through a powerful
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telescope—things that I never thought existed have suddenly come into view and
require analysis and explanation. In particular, three particular phenomena have
struck me as significant. With some humility I note that none of them were
identified in the last chapter of this book as next steps for me to take!

First, it has become apparent that the concept of expertise requires even greater
analysis than it was given in this book. The distinction between DC and Rl expertise
isthus only a starting pointand expertise becomes an even more multi-dimensional
and fractured concept when the range of different forms of expertise that co-exist
and interact within administrative and dispute settlement regimes are taken into
account. Thus for example, in more recent work I have begun to explore the
distinction between the contributory expertise of lawyers and their interactional
expertise which allows them to interact with other disciplines.! This distinction
between contributory and interactional expertise was originally formulated by
Collins & Evans and it highlights the way in which a single person or institution may
be equipped with a range of different types of specialist knowledge and skills.? It is
thus not appropriate to think about the role of expertise in public administration
and administrative law in monolithic terms. The point is that DC/RI conceptions of
expertise, by showing that expertise can operate independently from ideas of
technocracy, forces the opening up of the ‘black box’ of expertise.

Second, administrative constitutionalism has forced me to engage with the detail
of legal pluralism in a more careful and nuanced way. In chapter four I show how
variations in merits review have a profound impact on the substance of law. That
analysis led me to examine more carefully the concept of merits review. Thus for
example, comparing the merits review regimes of Australian state environmental
courts, variations can be seen concerning scope of review, what are relevant
considerations, procedural frameworks, and evidentiary requirements.’ Indeed,
ironically, merits review is a far more legally complex enigma than judicial review.
Again, these complexities only became obvious by thinking about how legal culture
constitutes, limits and holds public administration to account in particular
contexts. The lens of administrative constitutionalism, with its emphasis on ‘thick’
legal culture, thus forces an engagement with the legal detail of what initially
appears ‘not legal’

Thirdly, the type of analysis in these chapters also establishes the importance of
looking in more detail at the role of information in public administration. Just as
expertise and merits review are no longer ‘black boxes’ the same is true with
information. Thus for example, my recent work has concerned the role of models in
risk regulation decision-making. In particular, models provide the rationale and basis

! E.Fisher, B Lange, E Scotford and C Carlarne,‘Maturity and Methodology: Reflecting on How to Do
Environmental Law Scholarship’ (2009) 21 Journal of Environmental Law 213 and E. Fisher, ‘The
Capacity of Courts to Handle Complex Cases: Lessons from Technological Risk Regulation’ (Oxford,
FJLS Policy Brief, 2009).

2 H.Collins and R. Evans, R, Rethinking Expertise (Chicago, University of Chicago Press, 2007).

3 E.Fisher,’Administrative Law, Pluralism, and the Legal Construction of Merits Review in Australian
Environmental Courts and Tribunals’in C. Harlow & L. Pearson (eds) Administrative Law in a Changing
State: Essays in Honour of Mark Aronson (Hart, Oxford, 2009)
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for much risk evaluation but in engaging with them administrative decision-makers
and lawyers must face a series of technical, institutional, interdisciplinary and
evaluative complexities.* The detail of those complexities only became obvious to me
through viewing risk regulation through the lens of administrative constitutionalism.

On each of these topics there is still more work to be done. Moreover, they do not
represent the total sum of intellectual challenges that have come into sharp relief by
viewing risk regulation through the lens of administrative constitutionalism. There
is much still to be said in regards to the next steps outlined in the final chapter.

All of the above might read as a refutation or at least a ‘moving on’ of what is in
this book. But I do not see it that way and I have no doubt about the inherent worth
of my argument and of each of the case studies. It is just that the intellectual value of
this book is not only in the account it provides but the new intellectual challenges it
raises.

Oxford
7 February 2010

4 E.Fisher, WWagner & PPascual, ‘Thinking Critically About Models in Environmental Regulation:
An Agenda for Lawyers and Policy Makers’ Journal of Environmental Law (forthcoming).
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