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PREFACE

Casebook prefaces are written for two audiences: instructors and law
students. Our comments are intended mostly for the former, but students
might also find them interesting, if a bit challenging.

This casebook differs from others in current use in rather significant
ways. The arrangement of material is atypical, as are some of its topics. The
book differs also in format and pedagogical approach (e.g., the inclusion of
free-standing essays; notes with fewer questions and more explanation and
critical depth; occasional, practice-oriented exercises). The main difference,
however, comes because we take property seriously as a foundational social
institution and as a body of law with distinct features and challenges. For us,
property is not simply a blend of contract and tort principles applied to
tangible and intangible things. Similarly, property does not arise from ab-
stract models and ahistorical claims. Property is more distinct than these
views suggest; more institutional and problematic. It reflects the choices and
power struggles of generations of citizens and lawmakers, which is to say it is
embedded in time, culture, and experience. Property is an evolving institution
of vast economic, political, and moral significance. It is appropriate if not
essential for us to take care of this vital institution, ensuring that it benefits
us as much as it can. To do that, we need to think critically about the
elements of ownership and to update governing norms. Only in that way can
private property remain legitimate and fully promote the common good.

The current generation of property casebooks began life about a half-
century ago, perhaps with the book that long dominated the law-school
market: John E. Cribbet and Corwin W. Johnson, Property: Cases and
Materials (first edition 1960; 9th ed. with added authors, 2008). Our casebook,
with its search for critical distance, bears similarities with a classic work from
an earlier time, Myres McDougal and David Haber, Property, Wealth, Land:
Allocation, Planning and Development (1948). Yet, even as our book displays
a critical, scholarly feel it is also distinctly practical: It gives primacy to causes
of action (as would practicing lawyers); it includes exercises in basic legal
skills; and it regularly comments on implications for law practice. Moreover,
the book recognizes that many property courses are shorter today than they
were decades ago. In the instance of various topics (estates in land and future
interests; sales of land; landlord-tenant) we have kept coverage of them
concise. Finally, the materials are fresh: Nearly half of the 99 main cases date
from 2004; 21 of them are from 2009 to 2011.

To elaborate a bit:

® We present property as a social arrangement based on law and state
power. As such it is morally complex and requires a sound moral grounding. A
well-structured property system can bring widespread benefits, to owners and
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iv PREFACE

society at large. A poorly structured system can diminish those collective
gains, over time allowing property to become, as it often has been, a tool of
domination.

® As we illustrate, property law has evolved considerably, even in funda-
mentals. We draw attention to the most important historic changes. We
comment also on the dominant trends of today, helping students anticipate
and engage with the law’s continued development.

® We downplay simplistic images of ownership and emphasize instead
how property rights are carefully tailored to nature and to the rights of other
owners. Our emphasis on nature—water, minerals, forests, wildlife, recre-
ational lands—could make the book attractive for instructors who also teach
natural resources or environmental law.

® Throughout we bring statutes and regulations to bear, showing that the
common law rarely stands alone, even on foundational issues (e.g., trespass,
adverse possession). We also give attention to the multiple levels of govern-
ment (private and public) with lawmaking roles, including new intermediate
levels. Similarly we highlight basic remedies, for both personal and real
property, showing how property rights in practice are shaped by these reme-
dies.

® Our coverage includes express treatment of public property rights—too
often ignored or downplayed in casebooks—and also property rights that take
the form of land- or resource-use rights (easements and more).

® A key aim is to help students stand back from property as a field of
study to see larger patterns. We draw attention, for instance, to the law’s
ubiquitous role in reconciling conflicts (ex ante and ex post) among property
owners. (On that, we go beyond typical commentary on property rules versus
liability rules to explore the various approaches (seven by our count) that the
law has used to frame the rights of competing owners; see the essay ending
Chapter 3.) Similarly, we consider property reallocation as an integrated
issue, highlighting the need for reallocation methods and noting how the law
has dealt with market failures. It is in this context that we address condemna-
tion. Just as unusual is our final chapter on legal change.

As noted, the book includes exercises to help students engage with
property law and build basic legal skills. Also prominent are the book’s eight
essays, mostly from 1,500 to 2,500 words. The essays are:

The Labor Theory and Its Curious Path

The Moral Complexity of Private Ownership

The Challenges and Virtues of Common Property
Options for Resolving Property-Use Disputes
The Powerful, Confusing Public Trust Doctrine
The Elements of Resource Use Rights

Property Law’s Principal Trends

Protecting Property’s Key Functions



PREFACE v

We’ve observed already that this book might prove useful to instructors
who also teach natural resources or environmental law. The same can be said
for instructors who value history (legal and social) and political theory or who
take moral challenges seriously. The book is by no means a scholarly push for
progressive change. Still, it does question conservative (particularly neo-
liberal) assumptions about property in ways that distinguish it from the
various casebooks that have, in recent years, become increasingly conserva-
tive. Throughout, the book shines light on the institution’s structures and
shows how past lawmakers reformed property law to meet their wants and
needs. In doing so, the book invites instructors and students, if and as they
choose, to consider possibilities for continued reform.



TABLE OF CASES

The principal cases are in bold type. Cases cited or discussed in the text
are in roman type. References are to pages. Cases cited in principal
cases and within other quoted materials are not included.

Adirondack League Club, Inc. v. Sierra Club,
92 N.Y.2d 591, 684 N.Y.S.2d 168, 706
N.E.2d 1192 (N.Y.1998), 372, 373

Agins v. City of Tiburon, 447 U.S. 255, 100
S.Ct. 2138, 65 L.Ed.2d 106 (1980), 875, 885

Agua Fria Save The Open Space Ass’n v. Rowe,
149 N.M. 812, 255 P.3d 390 (N.M.App.
2011), 550

AIMCO Properties, LLC v. Dziewisz, 152 N.H.
587, 883 A.2d 310 (N.H.2005), 585

Akau v. Olohana Corp., 65 Haw. 383, 652 P.2d
1130 (Hawai’i 1982), 219

Alaska Public Easement Defense Fund v. An-
drus, 435 F.Supp. 664 (D.Alaska 1977), 367

Alger, Commonwealth v., 61 Mass. 53 (Mass.
1851), 297

Allen v. City and County of Honolulu, 58 Haw.
432, 571 P.2d 328 (Hawai’i 1977), 843

Allred v. Biegel, 240 Mo.App. 818, 219 S.W.2d
665 (Mo.App.1949), 37

Alpental Community Club, Inc. v. Seattle Gym-
nastics Soc., 154 Wash.2d 313, 111 P.3d 257
(Wash.2005), 124

Amalgamated Food Emp. Union Local 590 v.
Logan Valley Plaza, Inc., 391 U.S. 308, 88
S.Ct. 1601, 20 L.Ed.2d 603 (1968), 100

Anderson v. Beech Aircraft Corp., 237
Kan. 336, 699 P.2d 1023 (Kan.1985), 169

Anderson v. Iowa Dept. of Human Services,
368 N.W.2d 104 (Iowa 1985), 461

Anonymous, 1610 WL 383 (KB 1610), 373

Appleby v. City of New York, 271 U.S. 364, 46
S.Ct. 569, 70 L.Ed. 992 (1926), 376

Application of (see name of party)

Arkansas River Rights Committee v. Echubby
Lake Hunting Club, 83 Ark. App. 276, 126
S.W.3d 738 (Ark.App.2003), 369

Armory v. Delamirie, 1753 WL 101 (KB 1721),
31

Armstrong v. Ledges Homeowners Ass’n,
Inc., 360 N.C. 547, 633 S.E.2d 78 (N.C.
2006), 806

Atlanta, City of v. Landmark Environmental
Industries, Inc., 272 Ga.App. 732, 613
S.E.2d 131 (Ga.App.2005), 532

Atlanta School of Kayaking, Inc. v. Douglas-
ville-Douglas County Water and Sewer Au-
thority, 981 F.Supp. 1469 (N.D.Ga.1997),
368

Babel v. Schmidt, 17 Neb.App. 400, 765
N.W.2d 227 (Neb.App.2009), 152

Bailey v. Parker, 492 So.2d 1175 (Fla.App. 1
Dist.1986), 438

Bailey, United States v., 571 F.3d 791 (8th
Cir.2009), 300

Bank of New York v. Silverberg, 86 A.D.3d
274, 926 N.Y.S.2d 532 (N.Y.A.D. 2 Dept.
2011), 748

Barner v. Chappell, 266 Va. 277, 585 S.E.2d
590 (Va.2003), 243

Barrett v. State, 220 N.Y. 423, 116 N.E. 99
(N.Y.1917), 168

Basic American, Inc. v. Shatila, 133 Idaho
726, 992 P.2d 175 (Idaho 1999), 406

Bay Point Club, Inc. v. Bay County, 890 So.2d
256 (Fla.App. 1 Dist.2004), 920

Beacham v. Lake Zurich Property Owners
Ass’n, 123 Ill.2d 227, 122 Ill.Dec. 14, 526
N.E.2d 154 (111.1988), 158

Becker v. State, 363 Md. 77, 767 A.2d 816
(Md.2001), 221

Beckstead v. Price, 146 Idaho 57, 190 P.3d
876 (Idaho 2008), 662

Bengis, United States v., 631 F.3d 33 (2nd
Cir.2011), 14

Bennett v. Investors Title Ins. Co., 370 S.C.
578, 635 S.E.2d 649 (S.C.App.2006), 746

Berman v. Parker, 348 U.S. 26, 75 S.Ct. 98, 99
L.Ed. 27 (1954), 260, 760

Bersani v. United States E.P.A., 850 F.2d 36
(2nd Cir.1988), 310

Berube v. Nagle, 81 Conn.App. 681, 841 A.2d
724 (Conn.App.2004), 755

Bessett v. Huson, 179 Or.App. 69, 39 P.3d
220 (Or.App.2002), 684

Big Creek Lumber Co. v. County of Santa
Cruz, 45 Cal.Rptr.3d 21, 136 P.3d 821 (Cal.
2006), 300

Bilida v. McCleod, 211 F.3d 166 (1st Cir.2000),
13

Bishop v. Ellsworth, 91 Ill.App.2d 386, 234
N.E.2d 49 (Ill. App. 3 Dist.1968), 37

Board of County Com’rs of County of Park v.
Park County Sportsmen’s Ranch, LLP, 45
P.3d 693 (Col0.2002), 900

Board of County Com’rs of County of San
Miguel v. Roberts, 159 P.3d 800 (Colo.App.
2006), 84



see

XV1il

TABLE OF CASES

Board of Regents of State Colleges v. Roth, 408
U.S. 564, 92 S.Ct. 2701, 33 L.Ed.2d 548
(1972), 867

Bonham v. Morgan, 788 P.2d 497 (Utah 1989),
696

Boomer v. Atlantic Cement Co., 26 N.Y.2d 219,
309 N.Y.S.2d 312, 257 N.E.2d 870 (N.Y.
1970), 125

Booth v. Hanson Aggregates New York, Inc.,
16 A.D.3d 1137, 791 N.Y.S.2d 766 (N.Y.A.D.
4 Dept.2005), 219

Borland v. Sanders Lead Co., Inc., 369 So.2d
523 (Ala.1979), 115

Bormann v. Board of Sup’rs In and For Kos-
suth County, 584 N.W.2d 309 (Iowa 1998),
900

Bortolotti v. Hayden, 449 Mass. 193, 866
N.E.2d 882 (Mass.2007), 629

Boushehry v. State, 648 N.E.2d 1174 (Ind.App.
2 Dist.1995), 21

Boyce v. Cassese, 941 So.2d 932 (Ala.2006), 527

Boyles v. Hausmann, 246 Neb. 181, 517
N.W.2d 610 (Neb.1994), 820, 822

Brannon v. Boldt, 958 So.2d 367 (Fla.App. 2
Dist.2007), 550

Brennan, People v., 255 N.Y.S. 331 (N.Y.Co.Ct.
1931), 384

Brennan Associates v. OBGYN Specialty
Group, P.C., 127 Conn.App. 746 (Conn.
App.2011), 587

Brick Presbyterian Church v. City of New
York, 5 Cow. 538 (N.Y.Sup.1826), 246

Bridges v. Hawkesworth, 21 L.J. (Q.B.) 75
(1851), 30

Brokke v. Williams, 235 Mont. 305, 766 P.2d
1311 (Mont.1989), 691

Brookhaven Baymen’s Ass’n, Inc. v. Town of
Southampton, 85 A.D.3d 1074, 926
N.Y.S.2d 594 (N.Y.A.D. 2 Dept.2011), 374

Brown v. City of Los Angeles, 183 Cal. 783, 192
P. 716 (Cal.1920), 248

Brownlee v. South Carolina Dept. of Health
and Environmental Control, 382 S.C. 129,
676 S.E.2d 116 (S.C.2009), 367

Buckner v. Azulai, 251 Cal.App.2d Supp. 1013,
59 Cal.Rptr. 806 (Cal.App.Super.1967), 575

Buster v. Newkirk, 20 Johns. 75 (N.Y.Sup.
1822), 10

Butler v. Bruno, 115 R.I. 264, 341 A.2d 735
(R.I.1975), 205

Bynum v. Barker, 2009 WL 2997600 (Ala.
2009), 736

Cabot v. Thomas, 147 Vt. 207, 514 A.2d 1034
(Vt.1986), 899

California Reduction Co. v. Sanitary Reduction
Works of San Francisco, 199 U.S. 306, 26
S.Ct. 100, 50 L.Ed. 204 (1905), 247

Campbell v. Cochran, 416 A.2d 211 (Del.Su-
per.1980), 33

Cardtoons, L.C. v. Major League Baseball Play-
ers Ass’n, 95 F.3d 959 (10th Cir.1996), 428

Carlin v. Cohen, 73 Mass.App.Ct. 106, 895
N.E.2d 793 (Mass.App.Ct.2008), 540

Carnahan v. Moriah Property Owners Ass'n,
Inc., 716 N.E.2d 437 (Ind.1999), 161

Carr v. Deking, 52 Wash.App. 880, 765 P.2d
40 (Wash.App. Div. 3 1988), 432

Carson v. Blazer, 2 Binn. 475 (Pa.1810), 64

Carter v. Carter Coal Co., 298 U.S. 238, 56
S.Ct. 855, 80 L.Ed. 1160 (1936), 296

Carthage, Village of v. Frederick, 122 N.Y. 268,
25 N.E. 480 (N.Y.1890), 248

Cary, State ex rel. v. Cochran, 138 Neb.
163, 292 N.W. 239 (Neb.1940), 332

Catholic Bishop of Chicago v. Chicago Title and
Trust Co., 2011 IL App (1st) 102389, 352
Ill.Dec. 714, 954 N.E.2d 797 (Ill. App. 1 Dist.
2011), 672

Causby, United States v., 328 U.S. 256, 66
S.Ct. 1062, 90 L.Ed. 1206 (1946), 191

Cedar Lake Owners Ass’n, Inc. v. Bunn, 2008
WL 4926920 (Conn.Super.2008), 547

Center for Biological Diversity, Inc. v. FPL
Group, Inc., 83 Cal.Rptr.3d 588 (Cal.App. 1
Dist.2008), 14

Central Hide & Rendering Co. of Wichita Falls
v. Storey, 223 S.W.2d 81 (Tex.Civ.App.-Tex-
arkana 1949), 125

Chance v. BP Chemicals, Inc., 77 Ohio St.3d
17, 670 N.E.2d 985 (Ohio 1996), 191

Chance v. Certain Artifacts Found and Sal-
vaged from The Nashville, 606 F.Supp. 801
(S.D.Ga.1984), 37

Charter Club on River Home Owners Ass’n v.
Walker, 301 Ga.App. 898, 689 S.E.2d 344
(Ga.App.2009), 822

Chicago, City of v. Ripley, 249 Ill. 466, 94 N.E.
931 (I11.1911), 248

City of (see name of city)

City of New Orleans, State ex rel. Civello v.,
154 La. 271, 97 So. 440 (La.1923), 260, 260

Clark v. Nash, 198 U.S. 361, 25 S.Ct. 676, 49
L.Ed. 1085 (1905), 761

Clark Cty. Bd. of Commrs., State ex rel. Shelly
Materials, Inc. v., 115 Ohio St.3d 337, 875
N.E.2d 59 (Ohio 2007), 915

Cloverleaf Car Co. v. Phillips Petroleum
Co., 213 Mich.App. 186, 540 N.W.2d 297
(Mich.App.1995), 212

Coastal Oil & Gas Corp. v. Garza Energy
Trust, 268 S.W.3d 1 (Tex.2008), 176, 191,
192, 900

Coburn, State v., 121 Ohio St.3d 310, 903
N.E.2d 1204 (Ohio 2009), 84

Cochran, State ex rel. Cary v., 138 Neb.
163, 292 N.W. 239 (Neb.1940), 332

Coco v. Jaskunas, 159 N.H. 515, 986 A.2d 531
(N.H.2009), 753

Cole v. Cole, 139 Cal.App.2d 691, 294 P.2d 494
(Cal.App. 2 Dist.1956), 459

Cole v. Plant, 440 So.2d 1054 (Ala.1983), 616

Collopy v. Wildlife Commission, Dept. of
Natural Resources, 625 P.2d 994 (Colo.

1981), 163

Commonwealth v. (see opposing
party)

Commonwealth v. (see opposing
party)

Community Synagogue v. Bates, 1 N.Y.2d 445,
154 N.Y.S.2d 15, 136 N.E.2d 488 (N.Y.
1956), 867



TABLE OF CASES

Xix

Com’r of Transp., State ex rel. v. 200
Route 17, L.L.C., 421 N.J.Super. 168
(N.J.Super.A.D.2011), 781

Conatser v. Johnson, 194 P.3d 897 (Utah
2008), 368, 372

Condominium Ass’n of Commonwealth Plaza
v. City of Chicago, 399 Ill.App.3d 32, 338
I11.Dec. 390, 924 N.E.2d 596 (Ill.App. 1 Dist.
2010), 860

Connally v. General Const. Co., 269 U.S. 385,
46 S.Ct. 126, 70 L.Ed. 322 (1926), 876

Continental Resources, Inc. v. Farrar Oil Co.,
559 N.W.2d 841 (N.D.1997), 178

Cook v. Sullivan, 149 N.H. 774, 829 A.2d 1059
(N.H.2003), 122

Corbin, State v., 343 N.W.2d 874 (Minn.App.
1984), 77

Corliss v. Wenner, 136 Idaho 417, 34 P.3d 1100
(Idaho App.2001), 44

County of (see name of county)

Creative Environments, Inc. v. Estabrook, 680
F.2d 822 (1st Cir.1982), 877

Cribbin v. City of Chicago, 384 Ill.App.3d
878, 323 Ill.Dec. 542, 893 N.E.2d 1016 (Ill.
App. 1 Dist.2008), 833

Crocker v. Hakes, 616 F.2d 237 (5th Cir.1980),
877

C/R TV, Inc. v. Shannondale, Inc., 27 F.3d 104
(4th Cir.1994), 558

Cullen v. Tarini, 2011 WL 773283 (R.1.2011),
223

Dapson v. Daly, 257 Mass. 195, 153 N.E. 454
(Mass.1926), 11

Dardar v. Lafourche Realty Co., Inc., 985 F.2d
824 (5th Cir.1993), 368

Day v. Armstrong, 362 P.2d 137 (Wyo.1961),
367, 372

Daytona Beach, City of v. Tona-Rama,
Inc., 294 So0.2d 73 (Fla.1974), 379

Deer Field Hunting Club, Inc. v. Swayze Plan-
tation, L.L.C., 998 So.2d 1235 (2008), 539

Deer Slayers, Inc. v. Louisiana Motel and Inv.
Corp., 434 So0.2d 1183 (1983), 539

Delaney v. Errickson, 10 Neb. 492, 6 N.W. 600
(Neb.1880), 82

Devins v. Borough of Bogota, 124 N.J. 570, 592
A.2d 199 (N.J.1991), 656

Dexter, State v., 32 Wash.2d 551, 202 P.2d
906 (Wash.1949), 291

Diana Shooting Club v. Husting, 156 Wis. 261,
145 N.W. 816 (Wis.1914), 369

Dieffenbach v. MclIntyre, 208 Okla. 163, 254
P.2d 346 (Okla.1952), 578

Dobbs v. Wiggins, 401 Ill.App.3d 367, 340
Ill.Dec. 726, 929 N.E.2d 30 (Ill.App. 5 Dist.
2010), 104

Dolan v. City of Tigard, 512 U.S. 374, 114 S.Ct.
2309, 129 L.Ed.2d 304 (1994), 888

Donovan v. Grand Victoria Casino & Re-
sort, L.P., 934 N.E.2d 1111 (Ind.2010), 95

Douglaston Manor, Inc. v. Bahrakis, 89 N.Y.2d
472, 655 N.Y.S.2d 745, 678 N.E.2d 201
(N.Y.1997), 372

Drayton v. City of Lincoln City, 244 Or.
App. 144, 260 P.3d 642 (Or.App.2011), 672

Droste v. Board of County Com’rs of County of
Pitkin, 159 P.3d 601 (Colo.2007), 915

Dunn, State v., 888 N.E.2d 858 (Ind.App.2008),
787

East 13th Street Homesteaders’ Coalition v.
Lower East Side Coalition Housing Devel-
opment, 230 A.D.2d 622, 646 N.Y.S.2d 324
(N.Y.A.D. 1 Dept.1996), 655

Economy Light & Power Co. v. United States,
256 U.S. 113, 41 S.Ct. 409, 65 L.Ed. 847
(1921), 369

Edmonson v. Popchoi, 172 Wash.2d 272, 256
P.3d 1223 (Wash.2011), 753

Edwards v. Lee, 230 Ky. 375, 19 S.W.2d 992
(Ky.1929), 180

Edwards v. Lee’s Adm’r, 265 Ky. 418, 96
S.W.2d 1028 (Ky.1936), 185

Edwards v. Sims, 232 Ky. 791, 24 S.W.2d 619
(Ky.1929), 179

Edwin Smith, LLC v. Clark, 149 N.M. 249, 247
P.3d 1134 (N.M.App.2010), 459

Eldred v. Ashcroft, 537 U.S. 186, 123 S.Ct. 769,
154 L.Ed.2d 683 (2003), 772

Elliff v. Texon Drilling Co., 146 Tex. 575, 210
S.W.2d 558 (Tex.1948), 175

E. P. Hinkel & Co., Inc. v. Manhattan Co., 506
F.2d 201, 165 U.S.App.D.C. 140 (D.C.Cir.
1974), 575

Erickson & Associates, Inc. v. McLerran, 123
Wash.2d 864, 872 P.2d 1090 (Wash.1994),
843

Estate of (see name of party)

Estelle’s Estate, In re, 122 Ariz. 109, 593 P.2d
663 (Ariz.1979), 459

Esteves v. Esteves, 341 N.J.Super. 197, 775
A.2d 163 (N.J.Super.A.D.2001), 442

Euclid, Ohio, Village of v. Ambler Realty
Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed.
303 (1926), 244, 249

Ex parte (see name of party)

Farm Properties Holdings, L.L.C. v. Lower
Grassy Creek Cemetery, Inc., 208 S.W.3d
922 (Mo.App. S.D.2006), 130, 654

Fasano v. Board of County Com’rs of Washing-
ton County, 264 Or. 574, 507 P.2d 23 (Or.
1973), 861

Ferrara v. Walters, 919 So.2d 876 (Miss.
2005), 706

Figliuzzi v. Carcajou Shooting Club of Lake
Koshkonong, 184 Wis.2d 572, 516 N.W.2d
410 (Wis.1994), 539

First English Evangelical Lutheran Church of
Glendale v. Los Angeles County, Cal., 482
U.S. 304, 107 S.Ct. 2378, 96 L.Ed.2d 250
(1987), 915

First State Bank & Trust Co. of Shawnee v.
Wholesale Enterprises, Inc., 883 P.2d 207
(Okla.App. Div. 1 1994), 694

Fischer v. City of St. Louis, 194 U.S. 361, 24
S.Ct. 673, 48 L.Ed. 1018 (1904), 247

Forward v. Thorogood, 985 F.2d 604 (1st
Cir.1993), 66



XX

TABLE OF CASES

Fox River Paper Co. v. Railroad Com’n of
Wisconsin, 274 U.S. 651, 47 S.Ct. 669, 71
L.Ed. 1279 (1927), 867, 907

Franks v. Pritchett, 88 Ark. App. 243, 197
S.W.3d 5 (Ark.App.2004), 38

Freary v. Cooke, 14 Mass. 488 (Mass.1779), 64

Frech v. Piontkowski, 296 Conn. 43, 994 A.2d
84 (Conn.2010), 671

Friendswood Development Co. v. Smith-South-
west Industries, Inc., 576 S.W.2d 21 (Tex.
1978), 205

Friess v. Quest Cherokee, L.L.C., 42 Kan.
App.2d 60, 209 P.3d 722 (Kan.App.2009), 93

Frosch v. Grosset & Dunlap, Inc., 75 A.D.2d
768, 427 N.Y.S.2d 828 (N.Y.A.D. 1 Dept.
1980), 428

Fuller, United States v., 409 U.S. 488, 93 S.Ct.
801, 35 L.Ed.2d 16 (1973), 360

Gabler v. Fedoruk, 756 N.W.2d 725 (Minn.App.
2008), 662

Gamble v. Connolly, 399 N.J.Super. 130, 943
A.2d 202 (N.J.Super.2007), 563

Gardner v. New Jersey Pinelands Com’n,
125 N.J. 193, 593 A.2d 251 (N.J.1991), 933

Geomet Exploration, Ltd. v. Lucky Mc Urani-
um Corp., 124 Ariz. 55, 601 P.2d 1339
(Ariz.1979), 50

Ghen v. Rich, 8 F. 159 (D.Mass.1881), 17

Gibbons v. Historic Dist. Com’n of Town
of Fairfield, 285 Conn. 755, 941 A.2d 917
(Conn.2008), 823

Gibbs v. Stiles, 2011 Ark. App. 302 (Ark.App.
2011), 654

Giffen v. State, City and County of Denver
Acting By and Through Bd. of Water
Com’rs, 690 P.2d 1244 (Colo.1984), 28

Givens v. Ichauway, Inc., 268 Ga. 710, 493
S.E.2d 148 (Ga.1997), 367, 368

Goodwine State Bank, 253 Ill.App.3d 980, 625
N.E.2d 1056 (1993), 616

Goss v. C.A.N. Wildlife Trust, Inc., 157
Md.App. 447, 852 A.2d 996 (Md.App.2004),
518

Gotkin v. Miller, 514 F.2d 125 (2nd Cir.
1975), 514

Grady v. Narragansett Elec. Co., 962 A.2d 34
(R.1.2009), 558

Graham, In re Marriage of, 194 Colo. 429, 574
P.2d 75 (Colo0.1978), 472

Graves v. Berdan, 26 N.Y. 498 (N.Y.1863), 572

Grayned v. City of Rockford, 408 U.S. 104, 92
S.Ct. 2294, 33 L.Ed.2d 222 (1972), 876

Grove, Estate of v. Selken, 109 Or.App. 668,
820 P.2d 895 (Or.App.1991), 678

Grulke, Matter of Estate of, 546 N.W.2d 626
(Towa App.1996), 623

Gym-N-I Playgrounds, Inc. v. Snider, 158
S.W.3d 78 (Tex.App.-Austin 2005), 576

Hadacheck v. Sebastian, 239 U.S. 394, 36 S.Ct.
143, 60 L.Ed. 348 (1915), 247

Haelan Laboratories, Inc. v. Topps Chewing
Gum, Inc., 202 F.2d 866 (2nd Cir.1953), 426

Hanks v. Spann, 33 So.2d 1234 (Ala.App.
2009), 671

Hannan v. Dusch, 154 Va. 356, 153 S.E. 824
(Va.1930), 578

Harbor Beach Surf Club, Inc. v. Water Taxi of
Ft. Lauderdale, Inc., 711 So.2d 1230 (Fla.
App. 4 Dist.1998), 219

Harms, In re Estate of, 236 I11.App.3d 630, 177
I1l.Dec. 256, 603 N.E.2d 37 (Ill.App. 4 Dist.
1992), 460

Harms v. Sprague, 105 I1l.2d 215, 85 Ill.Dec.
331, 473 N.E.2d 930 (111.1984), 459

Haslem v. Lockwood, 37 Conn. 500 (Conn.
1871), 33

Hastings v. Aiken, 67 Mass. 163 (Mass.1854),
246

Hatchie Coon Hunting & Fishing Club, Inc.,
State v., 372 Ark. 547, 279 S.W.3d 56 (Ark.
2008), 654

Hawaii Housing Authority v. Midkiff, 467 U.S.
229, 104 S.Ct. 2321, 81 L.Ed.2d 186 (1984),
759

Hawley v. Kansas Dept. of Agriculture, 281
Kan. 603, 132 P.3d 870 (Kan.2006), 331

Head, State v., 330 S.C. 79, 498 S.E.2d 389
(S.C.App.1997), 369, 899

Health Department of City of New York v.
Rector of Trinity Church in City of New
York, 145 N.Y. 32, 64 N.Y.St.Rep. 507, 39
N.E. 833 (N.Y.1895), 246

Hefazi v. Stiglitz, 862 A.2d 901 (D.C.2004), 676

Henderson v. Wade Sand and Gravel Co., Inc.,
388 So.2d 900 (Ala.1980), 204

Hernandez v. City of Hanford, 59 Cal.Rptr.3d
442, 159 P.3d 33 (Cal.2007), 867

Hicks v. Bell, 3 Cal. 219 (Cal.1853), 178

Higday v. Nickolaus, 469 S.W.2d 859 (Mo.App.
1971), 151

Hiwan Homeowners Ass’n v. Knotts, 215 P.3d
1271 (Colo.App.2009), 823

Ho v. Rubin, 333 N.J.Super. 599, 756 A.2d 643
(N.J.Super.Ch.1999), 32

Hocking v. City of Dodgeville, 318 Wis.2d 681,
768 N.W.2d 552 (Wis.2009), 212

Holoubek v. Romshek, 16 Neb.App. 677, 749
N.W.2d 901 (Neb.App.2008), 726

Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S.
398, 54 S.Ct. 231, 78 L.Ed. 413 (1934), 298

Hsu v. County of Clark, 123 Nev. 625, 173 P.3d
724 (Nev.2007), 898

Hubley, Commonwealth v., 172 Mass. 58, 51
N.E. 448 (Mass.1898), 248

Hudgens v. N. L. R. B., 424 U.S. 507, 96 S.Ct.
1029, 47 L.Ed.2d 196 (1976), 101

Hull, Estate of v. Williams, 126 Idaho 437,
885 P.2d 1153 (Idaho App.1994), 474

Humphries v. Ables, 789 N.E.2d 1025 (Ind.
App.2003), 725

Hunker v. Whitacre-Greer Fireproofing
Co., 155 Ohio App.3d 325, 801 N.E.2d 469
(Ohio App. 7 Dist.2003), 533

Hunter v. Mansell, 240 P.3d 469 (Colo.App.
2010), 93

Hunt Oil Co. v. Kerbaugh, 283 N.W.2d 131
(N.D.1979), 339



TABLE OF CASES

XXx1

Idaho v. Coeur d’Alene Tribe of Idaho, 521
U.S. 261, 117 S.Ct. 2028, 138 L.Ed.2d 438
(1997), 377

Illinois Cent. R. Co. v. State of Illinois, 146
U.S. 387, 13 S.Ct. 110, 36 L.Ed. 1018
(1892), 376

Ingalls v. Hobbs, 156 Mass. 348, 31 N.E. 286
(Mass.1892), 572

Inhabitants of Watertown v. Mayo, 109 Mass.
315 (Mass.1872), 246

In re (see name of party)

Italian Cowboy Partners, Ltd. v. Prudential
Ins. Co. of America, 341 S.W.3d 323 (Tex.
2011), 575

Jacque v. Steenberg Homes, Inc., 209 Wis.2d
605, 563 N.W.2d 154 (Wis.1997), 83

Javins v. First Nat. Realty Corp., 428 F.2d
1071, 138 U.S.App.D.C. 369 (D.C.Cir.1970),
571, 572

dJilek v. Chicago, Wilmington & Franklin Coal
Co., 382 Ill. 241, 47 N.E.2d 96 (I11.1943),
346

JLD Properties of St. Albans, LLC, In re, 2011
WL 3370401 (Vt.2011), 920

Johnson, In re Estate of, 739 N.W.2d 493 (Iowa
2007), 459

Johnson v. Davis, 480 So.2d 625 (Fla.1985),
734

Johnson v. DeBusk Farm, Inc., 272 Va. 726,
636 S.E.2d 388 (Va.2006), 755

Johnson v. McIntosh, 21 U.S. 543, 5 L.Ed. 681
(1823), 57

Johnson, United States v., 467 F.3d 56 (lst
Cir.2006), 304

Johnson v. Waterville Gas & Oil Co., 2009 WL
2477754 (Ohio App. 6 Dist.2009), 532

Jones v. Mitchell, 816 So.2d 68 (Ala.Civ.App.
2001), 510

Jurgensen v. New Phoenix Atlantic Con-
dominium Council of Unit Owners, 380
Md. 106, 843 A.2d 865 (Md.2004), 488

Just v. Marinette County, 56 Wis.2d 7, 201
N.W.2d 761 (Wis.1972), 916

Kaiser Aetna v. United States, 444 U.S. 164,
100 S.Ct. 383, 62 L.Ed.2d 332 (1979), 369,
898

Karantonis v. Town of East Hartford, 71 Conn.
App. 859, 804 A.2d 861 (Conn.App.2002),
583

Keeble v. Hickeringill, 11 East 574, 103 Eng.
Rep. 1127 (1701), 47

Kelo v. City of New London, Conn., 545
U.S. 469, 125 S.Ct. 2655, 162 L.Ed.2d 439
(2005), 761

Kershaw Sunnyside Ranches, Inc. v. Yakima
Interurban Lines Ass’n, 156 Wash.2d 253,
126 P.3d 16 (Wash.2006), 558

Kienzle v. Myers, 167 Ohio App.3d 78, 853
N.E.2d 1203 (Ohio App. 6 Dist.2006), 527

K & K Const., Inc. v. Department of Environ-
mental Quality, 267 Mich.App. 523, 705
N.W.2d 365 (Mich.App.2005), 918

Klinow v. Island Court at Boca West Property
Owners’ Ass’n, Inc., 2011 WL 2555408 (Fla.
App. 4 Dist.2011), 816

Knox ex rel. Masterson, County of v. High-
lands, L.L.C., 188 Ill.2d 546, 243 Ill.Dec.
224, 723 N.E.2d 256 (I111.1999), 920

Kofines, State v., 33 R.I. 211, 80 A. 432 (R.I.
1911), 13

Krummenacher v. City of Minnetonka, 783
N.W.2d 721 (Minn.2010), 274

Kuvin v. City of Coral Gables, 2010 WL
6570552 (Fla.App. 3 Dist.2010), 867

Ladue, City of v. Gilleo, 512 U.S. 43, 114 S.Ct.
2038, 129 L.Ed.2d 36 (1994), 867

Land America Commonwealth Title Ins. Co. v.
Kolozetski, 159 N.H. 689, 992 A.2d 681
(N.H.2010), 459

Lee County v. Kiesel, 705 So.2d 1013 (Fla.App.
2 Dist.1998), 163

Leith v. Frost, 387 I11.App.3d 430, 326 Ill.Dec.
418, 899 N.E.2d 635 (Ill.App. 4 Dist.2008),
319

Lesher Communications, Inc. v. City of Walnut
Creek, 277 Cal.Rptr. 1, 802 P.2d 317 (Cal.
1990), 931

Liesner v. Wanie, 156 Wis. 16, 145 N.W. 374
(Wis.1914), 10

Linehan, In re, 72 Cal. 114, 13 P. 170 (Cal.
1887), 248

Lingle v. Chevron U.S.A. Inc., 544 U.S. 528,
125 S.Ct. 2074, 161 L.Ed.2d 876 (2005),
875, 877

Little v. Stogner, 162 N.C.App. 25, 592
S.E.2d 5 (N.C.App.2004), 726

Little Joseph Realty, Inc. v. Town of Babylon,
41 N.Y.2d 738, 395 N.Y.S.2d 428, 363
N.E.2d 1163 (N.Y.1977), 220

Lloyd v. Estate of Robbins, 997 A.2d 733 (Me.
2010), 606, 753

Lloyd Corp., Limited v. Tanner, 407 U.S. 551,
92 S.Ct. 2219, 33 L.Ed.2d 131 (1972), 100

Long Meadow Homeowners’ Association, Inc.
v. Harland, 2011 WL 1549414 (Miss.App.
2011), 242

Loretto v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419, 102 S.Ct. 3164, 73
L.Ed.2d 868 (1982), 888, 898

Loring v. Bacon, 4 Mass. 575 (Mass.1808), 499

Los Angeles County Metropolitan Transporta-
tion Authority v. Continental Development
Corp., 66 Cal.Rptr.2d 630, 941 P.2d 809
(Cal.1997), 788

Lucas v. South Carolina Coastal Council, 505
U.S. 1003, 112 S.Ct. 2886, 120 L.Ed.2d 798
(1992), 275, 368, 888

Lugosi v. Universal Pictures, 160 Cal.Rptr.
323, 603 P.2d 425 (Cal.1979), 428

Lyons v. Baptist School of Christian Training,
804 A.2d 364 (Me.2002), 671

Machipongo Land and Coal Co., Inc. v. Com-
monwealth, 569 Pa. 3, 799 A.2d 751 (Pa.
2002), 915, 918

Macon & W.R. Co. v. Lester, 30 Ga. 911 (Ga.
1860), 82



XX11

TABLE OF CASES

Maddocks v. Giles, 728 A.2d 150 (Me.1999),
146, 795

Maguire v. Yanke, 99 Idaho 829, 590 P.2d 85
(Idaho 1978), 82

Mahoney v. Mahoney, 91 N.J. 488, 453 A.2d
527 (N.J.1982), 473

Malone v. Smith, 355 Ill.App.3d 812, 291 IIL
Dec. 572, 823 N.E.2d 1158 (Ill.App. 4 Dist.
2005), 557

Mann v. Calumet City, Ill.,, 588 F.3d 949 (7th
Cir.2009), 873

Mansoldo v. State, 187 N.J. 50, 898 A.2d
1018 (N.J.2006), 901

Manufactured Housing Communities of Wash-
ington v. State, 142 Wash.2d 347, 13 P.3d
183 (Wash.2000), 771

Marcus Cable Associates, L.P. v. Krohn, 90
S.W.3d 697 (Tex.2002), 558

Marincovich v. Tarabochia, 114 Wash.2d
271, 787 P.2d 562 (Wash.1990), 60

Marriage of (see name of party)

Marsh v. State of Ala., 326 U.S. 501, 66 S.Ct.
276, 90 L.Ed. 265 (1946), 100

Martin, In re Estate of, 259 A.D.2d 809, 686
N.Y.S.2d 195 (N.Y.A.D. 3 Dept.1999), 487

Martin v. City of Linden, 667 So0.2d 732 (Ala.
1995), 152

Martin v. Reynolds Metals Co., 221 Or. 86, 342
P.2d 790 (Or.1959), 115

Maryland Reclamation Associates, Inc. v. Har-
ford County, 414 Md. 1, 994 A.2d 842 (Md.
2010), 843

Matter of (see name of party)

Matteson v. Walsh, 79 Mass.App.Ct. 402, 947
N.E.2d 44 (Mass.App.Ct.2011), 604

Maw v. Weber Basin Water Conservancy Dist.,
20 Utah 2d 195, 436 P.2d 230 (Utah 1968),
527

McCarran Intern. Airport v. Sisolak, 122
Nev. 645, 137 P.3d 1110 (Nev.2006), 889

McConico v. Singleton, 1818 WL 787
(8.C.Const.App.1818), 80

McConnel v. Kibbe, 43 Ill. 12 (111.1867), 499

McGrath v. Bradley, 238 Or.App. 269, 242 P.3d
670 (Or.App.2010), 671

Mcllroy, State v., 268 Ark. 227, 595 S.W.2d
659 (Ark.1980), 361

McKeen v. United States Forest Service,
615 F.3d 1244 (10th Cir.2010), 354

McManus v. Rosewood Realty Trust, 143
N.H. 78, 719 A.2d 600 (N.H.1998), 718

McMurray v. Housworth, 282 Ga.App. 280,
638 S.E.2d 421 (Ga.App.2006), 748

McSparron v. McSparron, 87 N.Y.2d 275, 639
N.Y.S.2d 265, 662 N.E.2d 745 (N.Y.1995),
472

Melker v. City of New York, 190 N.Y. 481, 83
N.E. 565 (N.Y.1908), 217

Menominee Indian Tribe of Wisconsin v.
Thompson, 161 F.3d 449 (7th Cir.1998), 58

Mentor Harbor Yachting Club v. Mentor La-
goons, Inc., 170 Ohio St. 193, 163 N.E.2d
373 (Ohio 1959), 369

Mercedes-Benz Credit Corp. v. Johnson, 1 Cal.
Rptr.3d 396 (Cal.App. 2 Dist.2003), 514

Merriman v. Cokeley, 168 Wash.2d 627, 230
P.3d 162 (Wash.2010), 657

Merritt v. Parker, 1 Coxe L. Rep. 460 (N.J.
1795), 142

Merry v. Green, 151 E.R. 916 (1841), 33

Meyers v. City of Minneapolis, 154 Minn. 238,
189 N.W. 709 (Minn.1922), 248

Mezo v. Warren County Public Library,
2010 WL 323302 (Ky.App.2010), 502

Mikesh v. Peters, 284 N.W.2d 215 (Iowa 1979),
539

Miller v. Associated Gulf Land Corp., 941
So.2d 982 (Ala.Civ.App.2005), 232

Milner, United States v., 583 F.3d 1174 (9th
Cir.2009), 899

Minnesota v. Clover Leaf Creamery Co., 449
U.S. 456, 101 S.Ct. 715, 66 L.Ed.2d 659
(1981), 875

Montana Coalition for Stream Access, Inc. v.
Curran, 210 Mont. 38, 682 P.2d 163 (Mont.
1984), 378

Montgomery County v. Butler, 417 Md. 271
(Md.2010), 277

Moody v. Allegheny Valley Land Trust,
601 Pa. 655, 976 A.2d 484 (Pa.2009), 551

Moon v. North Idaho Farmers Ass’n, 140 Idaho
536, 96 P.3d 637 (Idaho 2004), 124, 797,
900

Moore v. City of East Cleveland, Ohio, 431 U.S.
494, 97 S.Ct. 1932, 52 L.Ed.2d 531 (1977),
874

Moore v. Regents of University of California,
271 Cal.Rptr. 146, 793 P.2d 479 (Cal.1990),
397, 429

Moore v. Sanborne, 2 Mich. 519 (Mich.1853),
367

Morgan, Commonwealth v., 225 Va. 517, 303
S.E.2d 899 (Va.1983), 366

Morgan v. Wiser, 711 S.W.2d 220 (Tenn.Ct.
App.1985), 44

Motes v. PacifiCorp, 230 Or.App. 701, 217 P.3d
1072 (Or.App.2009), 671

Munninghoff v. Wisconsin Conservation
Com’n, 255 Wis. 252, 38 N.-W.2d 712 (Wis.
1949), 369

Murphy v. Baez, 40 Conn.Supp. 470, 515
A.2d 383 (Conn.Super.1986), 579

MVP Inv. Co. v. North Fulton Express Oil,
LLC, 282 Ga.App. 512, 639 S.E.2d 533 (Ga.
App.2006), 127

Nashville & C.R. Co. v. Peacock, 25 Ala. 229
(Ala.1854), 82

Nectow v. City of Cambridge, 277 U.S. 183, 48
S.Ct. 447, 72 L.Ed. 842 (1928), 257

Neff v. Sandtrax, Inc., 243 Or.App. 485, 259
P.3d 985 (Or.App.2011), 661

Nelson v. Anderson, 286 Ill.App.3d 706, 221
Ill.Dec. 932, 676 N.E.2d 735 (Il App. 5 Dist.
1997), 724

Nevels v. State, 665 So.2d 26 (1995), 373

New Jersey Coalition Against War in the Mid-
dle East v. JM.B. Realty Corp., 138 N.J.
326, 650 A.2d 757 (N.J.1994), 101



TABLE OF CASES

XX111

New Kids on the Block v. News America
Pub., Inc., 971 F.2d 302 (9th Cir.1992),
399

Newman v. Hinky Dinky Omaha-Lincoln, Inc.,
229 Neb. 382, 427 N.W.2d 50 (Neb.1988),
592

New York, City of v. Ordrenan, 12 Johns. 122
(N.Y.Sup.1815), 246

Nichols v. Sukaro Kennels, 555 N.W.2d 689
(Iowa 1996), 325

Nollan v. California Coastal Com’n, 483 U.S.
825, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987),
875, 887, 888, 942

North Carolina Nat. Bank v. C.P. Robinson
Co., Inc., 319 N.C. 63, 352 S.E.2d 684 (N.C.
1987), 616

Northwestern Fertilizing Co. v. Village of Hyde
Park, 97 U.S. 659, 7 Otto 659, 24 L.Ed.
1036 (1878), 247

Northwest Florida Water Management Dist. v.
Department of Community Affairs, 2009
WL 593558 (Fla.App. 1 Dist.2009), 920

Nunez v. Wainoco Oil & Gas Co., 488 So.2d
955 (La.1986), 191

O’Brien v. O’Brien, 66 N.Y.2d 576, 498
N.Y.S.2d 743, 489 N.E.2d 712 (N.Y.1985),
462

O’Keeffe v. Snyder, 83 N.J. 478, 416 A.2d 862
(N.J.1980), 657

1350 Lake Shore Associates v. Healey, 223
11.2d 607, 308 Ill.Dec. 379, 861 N.E.2d 944
(111.2006), 842

1350 Lake Shore Associates v. Randall, 401
Il.App.3d 96, 340 Ill.Dec. 462, 928 N.E.2d
181 (Ill.App. 1 Dist.2010), 842

Opening Private Road ex rel. O’Reilly, In re,
954 A.2d 57 (Pa.Cmwlth.2008), 775

Opening Private Road for Benefit of O’Reilly,
In re, 607 Pa. 280 (Pa.2010), 775

Ophir Silver Min. Co. v. Carpenter, 4 Nev.
534 (Nev.1868), 22

Orr v. Mortvedt, 735 N.W.2d 610 (Iowa 2007),
161

Ottawa Tribe of Oklahoma v. Logan, 577 F.3d
634 (6th Cir.2009), 58

Outagamie County Bd. of Adjustment, State v.,
244 Wis.2d 613, 628 N.W.2d 376 (Wis.2001),
274

Palm Beach County v. Tessler, 538 So.2d 846
(Fla.1989), 787

Palmer v. Mulligan, 3 Cai. R. 307 (N.Y.Sup.
1805), 117

Patten of New York Corp. v. Geoffrion, 193
A.D.2d 1007, 598 N.Y.S.2d 355 (N.Y.A.D. 3
Dept.1993), 723

Pazolt v. Director of Div. of Marine Fisheries,
417 Mass. 565, 631 N.E.2d 547 (Mass.1994),
56, 384

Pearson v. City of Grand Blanc, 961 F.2d 1211
(6th Cir.1992), 875

Pecanty v. Mississippi Southern Bank,
2010 WL 1875526 (Miss.App.2010), 198

Pekelnaya v. Allyn, 25 A.D.3d 111, 808
N.Y.S.2d 590 (N.Y.A.D. 1 Dept.2005), 497

Pellham v. Skeans, 232 Or.App. 294, 222
P.3d 43 (Or.App.2009), 647

Penn Cent. Transp. Co. v. City of New York,
438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631
(1978), 887, 916

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,
43 S.Ct. 158, 67 L.Ed. 322 (1922), 914

Pennsylvania Coal Co. v. Sanderson, 113 Pa.
126, 6 A. 453 (Pa.1886), 124

People v. (see opposing party)

Peoria, City of v. Calhoun, 29 I1l. 317 (111.1862),
248

Percheman, United States v., 32 U.S. 51, 7 Pet.
51, 8 L.Ed. 604 (1833), 57

Petco Animal Supplies, Inc. v. Schuster, 144
S.W.3d 554 (Tex.App.-Austin 2004), 325

Peter H. and Barbara J. Steuck Living Trust v.
Easley, 325 Wis.2d 455, 785 N.W.2d 631
(Wis.App.2010), 645, 653

Pierce Oil Corp. v. City of Hope, 248 U.S. 498,
39 S.Ct. 172, 63 L.Ed. 381 (1919), 248

Pierson v. Post, 3 Cai. R. 175 (N.Y.Sup.1805),
2

Pines v. Perssion, 14 Wis.2d 590, 111 N.W.2d
409 (Wis.1961), 575

Pitkin v. Olmstead, 1790 WL 88 (Conn.Su-
per.1790), 64

Platts v. Sacramento Northern Ry., 205 Cal.
App.3d 1025, 253 Cal.Rptr. 269 (Cal.App. 1
Dist.1988), 204

Pocono Springs Civic Ass’n, Inc. v. MacKenzie,
446 Pa.Super. 445, 667 A.2d 233 (Pa.Su-
per.1995), 36

Poppleton v. Village Realty Co., Inc., 248 Neb.
353, 535 N.W.2d 400 (Neb.1995), 620

Powell v. Calvert County, 368 Md. 400, 795
A.2d 96 (Md.2002), 841

Prah v. Maretti, 108 Wis.2d 223, 321 N.W.2d
182 (Wis.1982), 791

Proctor v. Huntington, 169 Wash.2d 491,
238 P.3d 1117 (Wash.2010), 85

Protective Health Services State Dept. of
Health, State ex rel. v. Vaughn, 222 P.3d
1058 (Okla.2009), 397

PruneYard Shopping Center v. Robins, 447
U.S. 74, 100 S.Ct. 2035, 64 L.Ed.2d 741
(1980), 898

Puritan Holding Co., Inc. v. Holloschitz, 372
N.Y.S.2d 500 (N.Y.Sup.1975), 122

Pyle v. Gilbert, 245 Ga. 403, 265 S.E.2d 584
(Ga.1980), 144

Quong Wo, Ex parte, 161 Cal. 220, 118 P.
(Cal.1911), 248

714

Railroad Commission of Tex. v. Manziel, 361
S.W.2d 560 (Tex.1962), 192

Raleigh Avenue Beach Ass’n v. Atlantis Beach
Club, Inc., 185 N.J. 40, 879 A.2d 112 (N.J.
2005), 385

Rands, United States v., 389 U.S. 121, 88 S.Ct.
265, 19 L.Ed.2d 329 (1967), 368

Rankin v. FPL Energy, LLC, 266 S.W.3d
506 (Tex.App.-Eastland 2008), 118

Rapanos v. United States, 547 U.S. 715, 126
S.Ct. 2208, 165 L.Ed.2d 159 (2006), 309



XxXiv

TABLE OoF CASES

Realen Valley Forge Greenes Associates, In re,
576 Pa. 115, 838 A.2d 718 (Pa.2003), 396

Redrock Valley Ranch, LLC v. Washoe County,
254 P.3d 641 (Nev.2011), 920

Regency Homes Ass’n v. Schrier, 277 Neb.
5, 759 N.W.2d 484 (Neb.2009), 816

Reinman v. City of Little Rock, 237 U.S. 171,
35 S.Ct. 511, 59 L.Ed. 900 (1915), 247

Reno, City of v. Citizens for Cold Springs, 236
P.3d 10 (Nev.2010), 860, 919

Respublica v. Duquet, 2 Yeates 493 (Pa.1799),
246

Reste Realty Corp. v. Cooper, 53 N.J. 444, 251
A.2d 268 (N.J.1969), 577

Rhine, Town of v. Bizzell, 311 Wis.2d 1, 751
N.W.2d 780 (Wis.2008), 867

Rhodes v. E.I. du Pont de Nemours and Co.,
636 F.3d 88 (4th Cir.2011), 219

Rice v. Coholan, 205 N.C.App. 103, 695 S.E.2d
484 (N.C.App.2010), 242

Riley v. Riley, 972 S.W.2d 149 (Tex.App.-Tex-
arkana 1998), 604

Riverside Bayview Homes, Inc., United States
v., 474 U.S. 121, 106 S.Ct. 455, 88 L.Ed.2d
419 (1985), 309

Riya Finnegan LLC v. Township Council
of Township of South Brunswick, 197
N.J. 184, 962 A.2d 484 (N.J.2008), 852

Roberts, Commonwealth v., 155 Mass. 281, 29
N.E. 522 (Mass.1892), 246

Robeson v. Pittenger, 1838 WL 2357 (N.J.Ch.
1838), 676

Robins v. Pruneyard Shopping Center, 153 Cal.
Rptr. 854, 592 P.2d 341 (Cal.1979), 101

Robinson v. Hunter, 254 Ga.App. 290, 562
S.E.2d 189 (Ga.App.2002), 604

Rolling R Const., Inc. v. Dodd, 477 So.2d 330
(Ala.1985), 745

Rotter v. Coconino County, 169 Ariz. 269,
818 P.2d 704 (Ariz.1991), 844

Routh Wrecker Service, Inc. v. Wins, 312
Ark. 123, 847 SW.2d 707 (Ark.1993), 315

Rowe v. Lavanway, 180 Vt. 505, 904 A.2d 78
(Vt.2006), 549

Rumford Chemical Works, Commonwealth v.,
82 Mass. 231 (Mass.1860), 246

Ryals v. Pigott, 580 So.2d 1140 (Miss.1990),
377

SaBell’s, Inc. v. Flens, 627 P.2d 750 (Colo.
1981), 82

Sanders, People v., 182 I11.2d 524, 231 Ill.Dec.
573, 696 N.E.2d 1144 (111.1998), 50

Save Our Little Vermillion Environment, Inc.
v. Illinois Cement Co., 311 Ill.App.3d 747,
244 Tll.Dec. 275, 725 N.E.2d 386 (Ill.App. 3
Dist.2000), 347

Scalise Development, Inc. v. Tidelands Invest-
ments, LLC, 392 S.C. 27, 707 S.E.2d 440
(S.C.App.2011), 725

Scariot v. Nolson Automanage, LLC, 2009
WL 1811333 (Ky.App.2009), 505

Schonbek v. Chase, 189 Vt. 79 (Vt.2010), 669

Scofield v. State, Dept. of Natural Resources,
276 Neb. 215, 753 N.W.2d 345 (Neb.2008),
168

Seufert Bros. Co. v. United States, 249 U.S.
194, 39 S.Ct. 203, 63 L.Ed. 555 (1919), 351

Seven Lakes Development Co., L.L.C. v. Max-
son, 144 P.3d 1239 (Wy0.2006), 527

Severance v. Patterson, 345 S.W.3d 18 (Tex.
2010), 157, 385

Shaw, State v., 67 Ohio St. 157, 65 N.E. 875
(Ohio 1902), 15

Shelly Materials, Inc., State ex rel. v. Clark
Cty. Bd. of Commrs., 115 Ohio St.3d 337,
875 N.E.2d 59 (Ohio 2007), 915

Shepard v. City of Seattle, 59 Wash. 363, 109
P. 1067 (Wash.1910), 248

Shmueli v. Corcoran Group, 802 N.Y.S.2d
871 (N.Y.Sup.2005), 326

Shrunk v. Schuylkill Nav. Co., 1826 WL 2218
(Pa.1826), 64

Sierra Club v. Kenney, 88 Ill.2d 110, 57
Ill.Dec. 851, 429 N.E.2d 1214 (111.1981), 385

Sirdah v. North Springs Associates, LLLP, 304
Ga.App. 348, 696 S.E.2d 391 (Ga.App.2010),
578

Slavin v. Rent Control Bd. of Brookline, 406
Mass. 458, 548 N.E.2d 1226 (1990), 592

Slaughter-House Cases, 83 U.S. 36, 21 L.Ed.
394 (1872), 247

Smith v. Maryland, 59 U.S. 71, 18 How. 71, 15
L.Ed. 269 (1855), 377

Solid Waste Agency of Northern Cook County
v. United States Army Corps of Engineers,
531 U.S. 159, 121 S.Ct. 675, 148 L.Ed.2d
576 (2001), 309

Solomon R. Guggenheim Foundation v. Lubell,
77 N.Y.2d 311, 567 N.Y.S.2d 623, 569
N.E.2d 426 (N.Y.1991), 657

Somerville v. Jacobs, 153 W.Va. 613, 170
S.E.2d 805 (W.Va.1969), 92

Sommer v. Kridel, 74 N.J. 446, 378 A.2d 767
(N.J.1977), 578

Soon Hing v. Crowley, 113 U.S. 703, 5 S.Ct.
730, 28 L.Ed. 1145 (1885), 247

Southeastern Colorado Water Conservancy
Dist. v. Shelton Farms, Inc., 187 Colo. 181,
529 P.2d 1321 (Colo.1974), 28

Southern Burlington County N.A.A.C.P. v.
Mount Laurel Tp., 67 N.J. 151, 336 A.2d
713 (N.J.1975), 876, 920

Southwestern Illinois Development Authority
v. National City Environmental, L.L.C., 199
I.2d 225, 263 Ill.Dec. 241, 768 N.E.2d 1
(I11.2002), 770

Springer v. Joseph Schlitz Brewing Co., 510
F.2d 468 (4th Cir.1975), 163

Spur Industries, Inc. v. Del E. Webb Develop-
ment Co., 108 Ariz. 178, 494 P.2d 700 (Ariz.
1972), 126

Standard Oil Co. v. City of Danville, 199 Ill. 50,
64 N.E. 1110 (111.1902), 248

Stasso, State v., 172 Mont. 242, 563 P.2d 562
(Mont.1977), 348

State v. (see opposing party)

State Dept. of Ecology v. Grimes, 121 Wash.2d
459, 852 P.2d 1044 (Wash.1993), 337

State, Dept. of Roads v. Union Pacific R. Co.,
241 Neb. 675, 242 Neb. 97, 490 N.W.2d 461
(Neb.1992), 620




TABLE OF CASES

XXV

State ex rel. v. (see opposing party
and relator)

Steed v. Solso, 358 Mont. 356, 246 P.3d 697
(Mont.2010), 560

Stefanoni v. Duncan, 282 Conn. 686, 923 A.2d
737 (Conn.2007), 547

Steiner v. Windrow Estates Home Owners
Ass’n, Inc., 713 S.E.2d 518 (N.C.App.2011),
815

Stevens v. Casey, 228 Mass. 368, 117 N.E. 588
(Mass.1917), 248

Stewart v. Penny, 238 F.Supp. 821 (D.Nev.
1965), 51

Stop the Beach Renourishment, Inc. v. Florida
Dept. of Environmental Protection, __ U.S.
__, 130 S.Ct. 2592, 177 L.Ed.2d 184 (2010),
889

Stratton v. Mt. Hermon Boys’ School, 216
Mass. 83, 103 N.E. 87 (Mass.1913), 138

Striegel, Application of, 399 N.Y.S.2d 584
(N.Y.Sup.1977), 517

Stroda v. Joice Holdings, 288 Kan. 718, 207
P.3d 223 (Kan.2009), 540

Sustainable Growth Initiative Committee
v. Jumpers, LLC, 122 Nev. 53, 128 P.3d
452 (Nev.2006), 922

Swaby v. Northern Hills Regional R.R. Author-
ity, 769 N.W.2d 798 (S.D.2009), 556

Sweet v. Conley, 20 R.I. 381, 39 A. 326 (R.I.
1898), 212

Sweezey v. Neel, 179 Vt. 507, 904 A.2d 1050
(Vt.2006), 539

Swenson v. Holsten, 783 N.W.2d 580 (Minn.
App.2010), 15

Symphony Space, Inc. v. Pergola Properties,
Inc., 88 N.Y.2d 466, 646 N.Y.S.2d 641, 669
N.E.2d 799 (N.Y.1996), 629

Tahoe-Sierra Preservation Council, Inc. v. Ta-
hoe Regional Planning Agency, 535 U.S.
302, 122 S.Ct. 1465, 152 L.Ed.2d 517
(2002), 888, 915

Taylor v. Canterbury, 92 P.3d 961 (Colo.
2004), 447

Taylor v. Culloden Public Service Dist., 214
W.Va. 639, 591 S.E.2d 197 (W.Va.2003), 218

Tennessee Environmental Council, Inc. v.
Bright Par 3 Associates, L.P., 2004 WL
419720 (Tenn.Ct.App.2004), 559

Tewari De-Ox Systems, Inc. v. Mountain
States/Rosen, L.L.C., 637 F.3d 604 (5th Cir.
2011), 418

The Case of the Royal Fishery of Banne, 80
Eng. Rep. 540 (1611), 373

The Daniel Ball, 77 U.S. 557, 19 L.Ed. 999
(1870), 310

The Montello, 87 U.S. 430, 22 L.Ed. 391
(1874), 368

Thomas Cusack Co. v. City of Chicago, 242
U.S. 526, 37 S.Ct. 190, 61 L.Ed. 472 (1917),
247

Thompson v. Enz, 379 Mich. 667, 154 N.W.2d
473 (Mich.1967), 162

Thompson v. McKay, 41 Cal. 221 (Cal.1871),
499

Thorstrom v. Thorstrom, 127 Cal.Rptr.3d 526
(Cal.App. 1 Dist.2011), 550

Tischhauser v. Tischhauser, 142 Cal.App.2d
252, 298 P.2d 551 (Cal.App. 2 Dist.1956),
487

Tonko, In re, 154 P.3d 397 (Colo.2007), 775

Town of (see name of town)

Truck South, Inc. v. Patel, 339 S.C. 40, 528
S.E.2d 424 (S.C.2000), 725

200 Route 17, L.L.C., State ex rel. Com’r
of Transp. v., 421 N.J.Super. 168 (N.J.Su-
per.A.D.2011), 781

United States v.
ty)

Vander Houwen, State v., 163 Wash.2d 25, 177
P.3d 93 (Wash.2008), 169

Varjabedian v. City of Madera, 142 Cal.Rptr.
429, 572 P.2d 43 (Cal.1977), 787

Vaughn, State ex rel. Protective Health Ser-
vices State Dept. of Health v., 222 P.3d
1058 (Okla.2009), 397

Vaughn v. Vermilion Corp., 444 U.S. 206, 100
S.Ct. 399, 62 L.Ed.2d 365 (1979), 369

Village of (see name of village)

Villas West II of Willowridge Homeowners
Ass’n, Inc. v. McGlothin, 885 N.E.2d 1274
(Ind.2008), 823

(see opposing par-

Waits v. Frito-Lay, Inc., 978 F.2d 1093 (9th
Cir.1992), 427

Walker v. United States, 2008 WL 68853 (Fed.
Cl1.2008), 360

Ware v. City of Wichita, 113 Kan. 153, 214 P.
99 (Kan.1923), 260

Washington v. Washington State Commercial
Passenger Fishing Vessel Ass’n, 443 U.S.
658, 99 S.Ct. 3055, 61 L.Ed.2d 823 (1979),
351

Washington County Bd. of Adjustment,
State ex rel. Ziervogel v., 269 Wis.2d
549, 676 N.W.2d 401 (Wis.2004), 264

Watters, Jr., State v., 211 Or.App. 628, 156
P.3d 145 (Or.App.2007), 351

Wayne, County of v. Hathcock, 471 Mich. 445,
684 N.W.2d 765 (Mich.2004), 770

Welch v. Swasey, 214 U.S. 91, 29 S.Ct. 567, 53
L.Ed. 923 (1909), 247

Welch v. Swasey, 193 Mass. 364, 79 N.E. 745
(Mass.1907), 248

Wendinger v. Forst Farms, Inc., 662 N.W.2d
546 (Minn.App.2003), 113, 114

Wendt v. Host Intern., Inc., 125 F.3d 806
(9th Cir.1997), 419

Wesson v. Leone Enterprises, Inc., 437 Mass.
708, 774 N.E.2d 611 (Mass.2002), 576

West Coast Hotel Co. v. Parrish, 300 U.S. 379,
57 S.Ct. 578, 81 L.Ed. 703 (1937), 887

White v. Johnson, 282 U.S. 367, 51 S.Ct. 115,
75 L.Ed. 388 (1931), 29

Whitefoot v. United States, 155 Ct.Cl. 127, 293
F.2d 658 (Ct.CL.1961), 352

Wicklund, State v., 576 N.W.2d 753 (Minn.App.
1998), 101

Wilcher, In re Will of, 994 So.2d 170 (Miss.
2008), 717



XXV1

TABLE OoF CASES

Wildcat Cliffs Builders, LLC v. Hagwood, 292
Ga.App. 244, 663 S.E.2d 818 (Ga.App.2008),
84

Williamson v. Lee Optical of Oklahoma Inc.,
348 U.S. 483, 75 S.Ct. 461, 99 L.Ed. 563
(1955), 875

Will of (see name of party)

Wilson, In re, 32 Minn. 145, 19 N.W. 723
(Minn.1884), 248

Wilson v. City of Mebane Bd. of Adjustment,
710 S.E.2d 403 (N.C.App.2011), 841, 843

Winans, United States v., 198 U.S. 371, 25
S.Ct. 662, 49 L.Ed. 1089 (1905), 58, 351

Windsor, Town of v. Whitney, 95 Conn. 357,
111 A. 354 (Conn.1920), 248

W.J.F. Realty Corp. v. State, 672 N.Y.S.2d 1007
(N.Y.Sup.1998), 942

Woodbury County Soil Conservation Dist. v.
Ortner, 279 N.W.2d 276 (Iowa 1979), 299

Waulfsohn v. Burden, 241 N.Y. 288, 150 N.E.
120 (N.Y.1925), 248

Zealy v. City of Waukesha, 201 Wis.2d 365,
548 N.W.2d 528 (Wis.1996), 908

Ziervogel, State ex rel. v. Washington
County Bd. of Adjustment, 269 Wis.2d
549, 676 N.W.2d 401 (Wis.2004), 264

Zilinsky v. Zoning Bd. of Adjustment of Bor-
ough of Verona, 105 N.J. 363, 521 A.2d 841
(N.J.1987), 861

Zinone v. Lee’s Crossing Homeowners Ass’n,
282 Va. 330, 714 S.E.2d 922 (Va.2011), 823



