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FOREWORD

Sir Henry Wootton said, ‘In architecture as in all other operative arts, the end must direct the
operation. The end is to build well. Well building has three conditions, commodity; firmness
and delight.’ T find that a very apt description of the contents of this long awaited and
necessary book, with contributions by many leading practitioners in the international
trust world.

The book commences with an overview on the trust concept internationally, and then
addresses the critical point that the trust has developed as a concept of the common law
jurisdiction, though the world is not wholly governed by the common law. Hence the
importance of the Hague Conference on private international law and the development
of the Hague Convention, and the Brussels I regime.

The book then deals with the jurisdiction of the English court in divorce, ante and post
nuptial agreements, the Matrimonial Causes Act 1973, the Trust in Matrimonial Disputes
and the joining trustees to English matrimonial proceedings, and enforcement against
offshore trustees.

Succession and forced heirship disputes are looked at both in relation to the Inheritance
(Provision for Family and Dependants) Act 1975 and intestacy, and also in connection with
claw-back claims and the civil law systems of France, Switzetland, Eastern Europe, Sharia
law systems, and the United States.

Sham trusts and reserved powets are considered, looking at the development of the concept
in England, and there is a detailed analysis of the matter of common intention and sertlors’
reserved powers and the consequences of a trust being held to be a sham.

Asset protection trusts and insolvency, with particular reference to the impact of
Section 423 of the 1986 Insolvency Act are considered.

The book also delves into dishonest assistance and establishing liability, the position of
directors and corporate trustees, dog leg claims, defences and limitation, and knowing
receipt.

Trustees’ decision making and duties, powers and discretions and construction issues are

all considered.

Then there is a review of breach of trust claims and remedies, excluding and passing on
liability, and the importance of the Limitation Act 1980.

No contest clauses are examined in dertail, as is the area of mistake, rectification and the
rule in Hasting-Bass. In this connection, there is a useful analysis of the 2011 Courr of
Appeal decisions in Pizt v Holt and Futter v Futter.

There is a useful and detailed examination of setting aside trusts, undue influence and
capacity, together with a detailed examination of the applicability of the Mental Capacity
Act 2005 in this area.
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The matter of retirement replacement and removal of trustces are comprehensively dealt
with, as is the right to information and its nature, requests from settlors or protectors,
disclosure from retiring trustees and others.

The ambit of directions and Beddoe applications, which have developed significantly in
recent years, are considered.

The book then moves on to deal with injunctions, permanent and interim, undertakings as
to damages, freezing injunctions, and search orders.

Representation of parties is considered, as are applications by trustees, beneficiaries, third
parties, and the types of orders and proceedings, with particular reference to persons under
disability.

The involvement of charitable interests, jurisdiction over charities, differences between

charities and private trusts, proceedings with charity interests, costs, settlement, human
rights issues, cross-border giving and European law, are all covered.

The vital role of ADRin trust disputes and its forms are all reviewed, as is the marter of
enforcement pursuant to the Mediation Directive of 21 May 2008, which member states
have had to comply with since June 2011.

The subject of variation and compromise, the exemptions to the Variation of Trust Act
1958, the development of the inherent jurisdiction and a detailed analysis of the 1958 Act
itself follows.

The subject of appeals, and the important matter of costs, including the rights to indemnity,
crustee liens, and assessment of costs are all dealt with.

Also, there are specific sections on the Bermudan, BVI, Cayman Islands, Gibraltar, Guernsey,
Isle of Man, Jersey, Liechtenstein, New Zealand, and Switzerland jurisdictions in the book.

Given its breadth and depth, this important book enhances one’s understanding of interna-
tional trust disputes. It skilfully tells its readers much they did not know previously, and is
informative from beginning to end. It addresses important issues head on, and raises chal-
lenging questions and answers them in a clear manner that is bound to encourage the reader
to develop a deeper insight into the many and varied areas it covers.

Henry Frydenson

Principal, Frydenson & Co

Chairman, Association of Contentious Trust and Probate Specialists
5 September 2011
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PREFACE

This work was commissioned by OUP to fill a perceived gap in the marker for practitioners
in the area of International Trust Disputes in the principal onshore and offshore jurisdic-
tions. It is ambitious in its scope consisting of 31 chapters and involving at least 37 authors.
All the authors are in professional practice either as solicitors, barristers or attorney/advo-
cates in their own jurisdictions. All who contributed will acknowledge how difficult it has
been to produce these chapters during the course of busy working lives (and we thank their—
and our—assistants, trainees, pupils, and secretaries who without doubt also contributed).
We thank them all for their good nature and patience in dealing with our queries and edits.
We know how difficult it has been to write these chapters and juggle professional lives; we
have each contributed a chapter ourselves.

For the four editors, two in London and two in Cayman, it has been a huge task to edit and
co-ordinate the production of the chapters. The project has taken at least two years. During
this time, one chapter could not be finished pending the Supreme Court’s decision in
Radmacher v Granatino in October 2010. Another chapter had to be re-written completely
after the Court of Appeal’s decision in Futter v Futter and Pitt v Holr in March 2011. This
year has also witnessed another key English Court of Appeal decision in Southgate v Sutton
(reversing Sutton v England) which is covered principally in the chapter on variation and
compromise. Other chapters have been amended and new cases contributed during the
course of the process of finalizing the book. The law is as stated on 1 June 2011.

We took a vote at an eatly stage of editing to use the female possessive pronioun thoughout;
Steve was in a minority of one and proved amenable as always. In the course of editing it was
at times challenging to think of professional trustees for example as collectively female; sadly
even in 2011 an unlikely proposition in the world in which we move. In the end, in the face
of a degree of resistance from some authors, it was agreed that the female and male possessive
pronoun should alternate with one chapter being male and the next being female throughout
the work.

We thank the team at OUP: in particular Roxanne Selby whose idea this book was and who
was then diverted to an even bigger project—the production of her first child—and Fiona
Sinclair for her professionalism, patience, and persistence in maintaining focus and momen-
tum to finish the book; at times it must have seemed a Herculean, not to say Sisyphean task.

We are also grateful to Henry Frydenson of ACTAPS who has kindly written the foreword
to this book.

Finally, to the practitioners who we hope will use this book—we hope you find it useful.

Sara Collins

Steven Kempster
Morven McMillan
Alison Meek
London, 24 July 2011
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