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Preface

Sustainability and economic growth, particularly in a period of international
economic crisis, seem to be closely linked to the advancement and protection
of technology and knowledge. Intellectual property constitutes par excellence
the means for the protection of the fruits of the mind. Such protection, of
course, is nothing but an empty shell if it is not enforced or if it is not properly
enforced. The enforcement of intellectual property rights is high on the
agenda of the European Union' and the international agenda alike.” Perhaps
the most interesting aspect of it is copyright enforcement on the Internet, in the
sense that it tries to supersede the limitations of law in order to respond
effectively to the challenges of new technologies and the Internet. On top
of it, copyright protection has always been a controversial issue with regard to
its subject matter, scope and methods of enforcement. Copyright’s immaterial
nature has not helped it to be easily conceived in the minds of people as a form
of property.

A multitude of issues arises in respect of copyright enforcement on the
Internet: the collection of evidence on copyright infringement; private
international law issues, Internet Service Providers’ liability; the conflict of
rights and interests, such as the conflict (and balancing) between copyright,
data protection and privacy, and issues relating to the EU Enforcement Direc-
tive so on. Social policy and behaviour questions emerge, such as: should we
enforce copyright on the Internet? To what extent or to what social (or human
rights’) cost? Who is infringing, he who uploads, he who downloads or he who
provides his services for electronic communications? How do we balance the
need for enforcement with the offering of data and works on the Internet, at a

1. Both in the internal market and in the EU’s external trade.
2. By the term ‘international agenda’ I refer to international initiatives led by developed
countries with vital interests in the area.
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low cost and in an efficient manner? In this regard, there are a number of
European Union and international policies, national thoughts and solutions,
technical measures, soft law and hard law models that have been proposed,
and fears that have been raised. This book will try to explore a good deal of
them.

The bulk of legislative activity (including soft law) in the area of enforce-
ment during recent years at European Union and international level clearly
demonstrates the extent to which this issue has been brought to the forefront of
attention. Enforcement represents an important issue in a changing world of
attitudes. Will we stand still or will we move forward? And if we move
forward, in which direction will that be? The following legislative activity
and initiatives offer some answers to these questions:

At European Union level:

— Directive 2004/48/EC of the European Parliament and of the Council
of 29 April 2004 on the enforcement of intellectual property rights
(OJ L 157/45 of 30.4.2004, as corrected and republished in OJ L
195/16 of 2.6.2004);

— the relevant provisions of Directive 2000/31/EC of the European Par-
liament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the
Internal Market (OJ L 178/1 of 17.7.2000) and Directive 2001/29/EC
of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the
information society (OJ L 167/10 of 22.6.2001);

— Council Regulation (EC) No 1383/2003 of 22 July 2003 concerning
customs action against goods suspected of infringing certain intellec-
tual property rights and the measures to be taken against goods found
to have infringed such rights, and Council Regulation (EC) No 1891/
2004 of 21 October 2004 laying down provisions for the implementa-
tion of Council Regulation (EC) No 1383/2003;

— amended Proposal for a Directive of the European Parliament and of
the Council on criminal measures aimed at ensuring the enforcement
of intellectual property rights (COM (2006) 168 final of 26.4.2006);

— Commission Strategy for the Enforcement of Intellectual Property
Rights in Third Countries of 2005 and to the Commission Staff Working
Document ‘IPR Enforcement Report 2009’ (OJ C 129 of 26.5.2005);

— draft Report of the Committee on Legal Affairs on enhancing the
enforcement of intellectual property rights in the internal Market,
13.1.2010, (2009/2178(IN1));

— Resolution of the European Parliament on defining a new digital agenda
for Europe: from i2010 to digital.eu, 5.5.2010, (2009/2225(INI));

— draft Opinion of the Committee on Industry, Research and Energy for
the Committee on Legal Affairs (European Parliament) on enforcement

xvi
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of intellectual property rights in the internal market, 29.01.2010, (2009/
2178(INT));

draft Opinion of the Committee on the Internal Market and Consumer
Protection for the Committee on Legal Affairs (European Parliament)
on enhancing the enforcement of intellectual property rights in the
internal market, 5.02.2010, (2009/2178(INI));

Council Resolution of 1 March 2010 on the enforcement of intellectual
property rights in the internal market (OJ C 56/01);

Commission Communication of 11 September 2009 on enhancing
the enforcement of intellectual property rights in the internal market
(COM (2009) 467 final);

Resolution of 25 September 2008 on a comprehensive European anti-
counterfeiting and anti-piracy plan including the European network for
administrative cooperation referred to in it with a view to ensuring
rapid exchanges of information and mutual assistance among the
authorities engaged in the field of the enforcement of intellectual prop-
erty rights (OJ C 253/1);

Conclusions of 20 November 2008 on the development of legal offers
of online cultural and creative content and the prevention and com-
bating of piracy in the digital environment (OJ L 195/ 16);

the Telecom Package (Directive 2009/140/EC of the European Parlia-
ment and of the Council of 25 November 2009 amending Directives
2002/21/EC on a common regulatory framework for electronic com-
munications networks and services, 2002/19/EC on access to, and
interconnection of, electronic communications networks and associ-
ated facilities, and 2002/20/EC on the authorization of electronic com-
munications networks and services) (OJ L 337/37);

Decision 2009/371/JHA of 6 April 2009 establishing the European
Police Office (Europol) (OJ L 121/37);

Decision 2002/187/JHA of 28 February 2002 setting up Eurojust with a
view of reinforcing the fight against serious crime (OJ L 63/ 1);
Conclusions of 24 September 2009 on ‘Making the internal market
work better’ (Council Document 13024/09);

Commission Recommendation 2009/524/EC of 29 June 2009 on mea-
sures to improve the functioning of the single market (OJ L 176/ 17);
the European Observatory on Counterfeiting and Piracy;

proposals for the review of the Brussels I Regulation (Council Regula-
tion (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial
matters (OJ L 12/1)); see, for example, Report from the Commission
to the European Parliament, the Council and the European Economic
and Social Committee on the application of Council Regulation (EC)
No. 44/2001 on jurisdiction and the recognition and enforcement of
Jjudgments in civil and commercial matters (COM (2009) 174 final));

Xxvii
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— the setting up of ENISA: the European Network and Information Secu-
rity Agency, working for the EU Institutions and Member States and
dealing with security issues of the European Union (<www.enisa.
europa.eu/about-enisa>).

At international level:

— The Anti-Counterfeiting Trade Agreement (ACTA);
— the Advisory Committee on Enforcement (ACE) approved by the WIPO
General Assembly at its 23 September to 1 October 2002 session.

Some national laws and initiatives on a par with national case law will be
discussed in the relevant chapters of this book.

Special thanks to Maria Tzima for her invaluable help with copy editing
and language correction.

The contributions are up to date as of 1 March 2010.

Athens, 1 April 2010.
Irini A. Stamatoudi
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