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Introduction

The Court of Arbitration of the International Chamber of Commerce (ICC) — since
June, 1989: the International Court of Arbitration — enjoys an outstanding place in the
field of the settlement of international business disputes.

Founded in 1923, the International Court of Arbitration has built up unique experi-
ence after having dealt with some 6.500 cases involving commercial agreements be-
tween parties from all over the world, in virtually every sphere of international com-
mercial and financial activity.

This book is a selection of cases decided by ICC arbitrators during the period 1974-
198s.

We hope that it will be useful as reference material for anyone who wants to be in-
formed of the ICC arbitration procedure and the awards made applying the different
laws of a variety of trading nations. It is hoped that it will be equally interesting to the
practitioner tnvolved in drafting, negotiating and resolving international commercial
contracts, as it is to the scholar seeking source material as evidence of to-day’s trends in
international private and commercial law.

The book reproduces case notes in English and in French, with extracts of awards in
their original language. All of these case notes were previously published in the Year-
book Commercial Arbitration (Klawer) and Journal du Droit International (Clunet)
respectively. The French awards are also commented by the authors, formerly respect-
ively secretary general (Yves Derains) and general counsel (Sigvard Jarvin) of the In-
ternational Court of Arbitration.

Thanks to three newly established indexes made exclusively for this collection, any
questions dealt with in the cases can be easily found. The analytical index — in English
and French — is based on the terminology used in the case notes and contains exten-
sive cross-references.

The key word index contains the words appearing in the analytical index translated
into English and French for quick reference.

The chronological index lists the cases in chronological order, and specifies if and
where a particular case has been commented by scholars, in text books, in other case
notes, in articles, in legal journals, etc.

This is the first time a significant number of ICC cases have been published in one
single volume and indexed on the basis of a thorough analysis of their contents.

This first publication, covering 12 years, will be followed by further collections in the
years to come.



How to use this book?

The "table analytique’ is in the style now used by Clunet and the Yearbook, but more
detailed. It is composed of two indexes, one English and one French, where the English
index will analyse the awards reprinted in the original English version in the book
(pages 1-176) and the French index will refer to those published in their French original
form (pages 179-564).

A reader who is looking at a particular question must consult the two indexesin order
to be sure not to have missed an award. If he does not know the correct terms in the
other language he will be helped by the two key-word indexes, which will carry trans-
lations of key-words in the other language, to find the particular question in the other

‘analytical index.

The chronological index lists all the cases in chronological order. There is obviously
only one such index. After the case number the reader will find an ’F” or an ”E” de-
pending on whether the case is available in one or the other language only, or in both.
The case number will be followed by the page, or pages if published in both languages.

To take an example, where the reader looks for a question of “applicable law”, he
looks up in the English analytical index where he will find page reference. He can then
go to the English key-word index for the corresponding word in French, droit appli-
cable”, and then look under this reference in the French table analytique™. If the
reader prefers, he can obviously go directly to the French “table analytique” if he
knows the French term. In this way the reader will be sure not to have missed a question
relating to applicable law which may have been treated in an award in either of the two
languages.

Paris, July 1989

Sigvard JARVIN Yves DERAINS
Law Offices of S.G. Archibald Derains, Gélinas & Ass.



Introduction

La Cour d’Arbitrage de la Chambre de Commerce Internationale (CCI) — depuis juin
1989, la Cour Internationale d’Arbitrage — tient une place importante en matiére de
réglement des litiges commerciaux internationaux.

Fondée en 1923, la Cour Internationale d’Arbitrage a connu une expérience unique
en traitant quelque 6500 affaires relatives a des contrats commerciaux entre des parties
du monde entier et dans pratiquement tout secteur de P'activité commerciale et finan-
ciere internationale.

Ce livre est une sélection des affaires jugées par les Arbitres de la CCI entre 1974 et
1985. Nous espérons qu’il sera utile a quiconque voudrait connaitre la procédure d’arbi-
trage CCI et les sentences faisant application des lois d’'une grande variété de pays.
Nous espérons également que ce livre intéressera le praticien dans la rédaction, la négo-
ciation, et le contentieux des contrats commerciaux internationaux comme la doctrine
recherchant des éléments a I’appui des tendances actuelles du droit du commerce inter-
national et du droit international privé.

Cet ouvrage rassemble des extraits de sentences dans leur langue originale, ainsi que
des observations en frangais et en anglais sur ces affaires. Toutes ces observations ont
déja été publiées respectivement au ”’Yearbook Commercial Arbitration” (KLUWER)
et au “Journal du Droit International” (CLUNET).

Les sentences frangaises sont commentées par les auteurs, respectivement ancien Se-
crétaire Général (Yves DERAINS) et Conseiller Général (Sigvard JARVIN) de la
Cour d’Arbitrage de la CCI.

Grace aux trois index spécialement congus pour cette édition, toutes les questions
traitées dans les sentences publiées peuvent étre facilement retrouvées. L’index analy-
tique — en frangais et en anglais — est basé sur la terminologie utilisée dans les observa-
tions sous les sentences, et comprend toutes les références des affaires traitant d’un
méme probléme.

L’index ”mots clés” contient les mots apparaissant dans I'index analytique, traduits
en anglais et en frangais pour un report rapide.

L’index chronologique répertorie les sentences arbitrales dans un ordre chronologi-
que et mentionne si I’affaire a été commentée par la doctrine en donnant la référence de
ces commentaires parus dans des livres, revues juridiques, ou ailleurs.

C’est la premiére fois que des extraits de sentences CCI sont publiés en frangais et en
anglais dans un volume unique et répertoriés sur la base d’une analyse compléte de leur

contenu.

Cette premiére édition couvrant 12 années, sera suivie d’autres éditions dans les an-
nées a venir.

xi



Comment utiliser ce livre?

La "Table analytique” est comparable a celle du CLUNET et du YEARBOOK mais
elle est plus détaillée. Elle comprend deux index, 'un en anglais, analysant les extraits
de sentences dont la version originale anglaise est reprise dans ce livre (page 1 a 176)
P’autre, en frangais se référant aux sentences publiées en francais dans leur forme origi-
nale (pages 179 a 564).

Un lecteur qui cherche un point particulier se référera aux index pour ne pas oublier
une sentence. S’il ignore la terminologie exacte dans I’autre langue, il s’aidera des deux
index “’mots clés” qui lui donneront les traductions des mots clés dans l'autre langue
pour trouver la question recherchée dans I'autre index analytique.

L’index chronologique répertorie toutes les affaires dans leur ordre chronologique.
Il 0’y a évidemment qu’un seul index chronologique. Aprés le numéro de 1’affaire le
lecteur trouvera un 'F” ou un “E” selon que Pextrait de sentence est publié en frangais
ou en anglais seulement ou dans les deux langues.

Le numéro de I'affaire est suivi de la page ou des pages oil la sentence est publiée si
elle est publiée dans les deux langues.

Pour prendre un exemple: si le lecteur recherche un probléme de droit applicable, il
consultera I'index analytique dans lequel il trouvera la page de référence. 11 peut alors
consulter 'index frangais des mots clés pour rechercher le terme correspondant en an-
glais,  Applicable law”, et regarder ensuite dans la table analytique anglaise sous cette
référence.

Si le lecteur préfere il peut évidemment consulter directement la table analytique
anglaise s'il connait la terminologie anglaise. Ainsi, le lecteur sera siir de ne pas avoir
oublié une question de droit applicable qui autait été traitée dans un extrait de sentence
publié dans 'une des deux langues.

Paris, juillet 1989

Sigvard JARVIN Yves DERAINS
Law Offices of S.G. Archibald DERAINS-GELINAS & Associés

xii



60éme Anniv.

Arb. Int.
CPP

DIS

El-Ahdab

Fouchard

ICLR
JIA
Jahrbuch

D1

Lew

. Redfern-Hunter

Rev. Arb

Wetter

YB

Abbreviations / Abréviations

16:'0 ans apres ; regard sur 1’avenir, ICC Publishing S.A., 1984,
aris.

Arbitration International (London).

Craig-Park-Paulsson: International Chamber of Commerce
Arbitration (Oceana/ICC) 1983.

Schriftenreihe des Deutschen Instituts fiir Schiedsgerichts-
wesen, Band 6, Carl Heymanns Verlag KG, 1986.

Abdul Hamid El-Ahdab: L’arbitrage dans les pays arabes, Eco-
nomica, Paris, 1988.

Philippe Fouchard: L’arbitrage commercial international,
Librairie Dalloz, Paris, 1965.

The International Construction Law Review (London).
Journal of International Arbitration (Geneva).

Jahrbuch fiir die Praxis der Schiedsgerichtsbarkeit, Band 1,
1987, Verlag Recht und Wirtschaft, Heidelberg..

Journal du Droit International (Clunet).

Julian D.M. Lew: Contemporary Problems in International
Arbitration, Queen Mary College, London, 1986.

Alan Redfern, Martin Hunter: Law and Practice of Internation-
al Commerical Arbitration, London, Sweet & Maxwell, 1986.

Revue de I'Arbitrage.

J. Gillis Wetter: The International Arbitral Process, Dobbs
Ferry, 1979.

Yearbook Commercial Arbitration, Kluwer Law and Taxation
Publishers, Deventer.
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Analytical Table

{pages 1-176)

Abuse of right

to exercise right under a bank guarantee . . . . . . . . . . . 86
to terminate contract of distributorship . . . . . . . . . . . 32

Adjustment of price

— due to devaluation or inflation . . . . . . . . . .. . ... 26
Agency Contract . . . . . . . . . . . ..o 122
Algeria

— Law of — applied to substance . . . . . . . . . . . . ... 69

— Civil Law of - based on French Civil Law . . . . . . . . . . 69
Amiable compositeur

See also Amiable composition

See also Competence of Arbitrator to decide as —

— and laws of public order and morals . . . . . . . . . . .. 20

— arbitrator acting as — may not disregard the provisions of

the contract . . . . . . . . . .. Lo 85

— no need to decide applicable law when actingas—. . . . . . . 78

— power of — is an implicit choice of Lex Mercatoria . . . . . . 110
Amiable composition

— andequity . . . . . . . .. .o 20, 74, 97
Anticipated breach of contract

— in sale of goods transaction . . . . . . . . . . ... ... 141

— in conmstruction subcomtract . . . . . . . . .. ... ... 158
Antitrust law

— of South Korea . . . . . . . . . . .. ... ... ... 164
Applicable law, to procedure

— absence of parties choice . . . . . . . . .. ... .. 3

— Canton of Geneva . . . . . . . . . . . .« o . 41, 42, 69

— concordat on arbitration, Swiss . . . . . . . . . . ..o 69

— French International ArbitrationLaw . . . . . . . . . . .. 169

— of place of arbitration . . . . . . . ... ... 3,12

— Only where ICC Rules do not cover the matter . . . . . 52
Applicable law, to substance

— Algerian in salesof oil contract . . . . . . . .. ... ... 68

— in agency conmtract . . . . . . . . . . .. ... .. 123

— to bank guarantee . . . . . . . . . . . . .. ... 88

_ Belgian — to bank guarantee, . . . . . . ... .. ..., 88

— on liquidated damages . . . . . . . . . .. .. .. 84
— choiceofconflictoflawrules . . . . . . . . . . . . .. .. 4,17
- agreedbytheparties. . . . . . . . . . .. ... ... 1, 52
— centreofgravity . . . . . . . .. L. ..o 1
— closest connection to the contractual relation . . . . . . . 88, 170
- and place of performance in international sale of goods . . . 13
— ofFrance . . . . . . . . . .o e 170
— of Pakistan . . . . . . . . . . ..o 41
— of the place of arbitration . . . . . . . . .. ... ... 16, 18, 19
........................... 43, 61, 62
— of the place of arbitration may be avoided . . . . . . . . 118
— of the place of arbitration may be avoided in favour of
“voiedirecte” . . . . . . . . oo e e 109
— and proper law of the contract as general principle . . . . . 4,123
— choice of connecting factors . . . . . . . . .. . .. ... 14
— dinagency contract . . . . . . . .. oo ... 123
— in construction contract . . . . . . . . . . . ... 107
— Centre of gravitytest . . . . . . .. . ... L. 167

XV



— inlicence contract . . . . . . . . . . . . . .. . 52
- in shipbuilding contract . . . . . . . . . . . . ... . 61, 62
- language of the contract . . . . . . . . . . .. 14
- currency of account and payment . . . . . . . . .. 14
- seat of ICC in Paris . . . . . . 14
- delivery free at frontier . . . . . . . .. . . . . . . 14
- place of performance in car distributor contract . . .32
- place of performance in licence contract . 52
by virtue of Swiss International private law rules . 52,119

- French ................. 11, 57

— general pnnc1ple govermng commercial international law 78

— Indian . . . ... .00 0oL L. .5

— lranian . . . . . . . . ... .. e e . 100

- Lebanese in car dlstrlbutorshlp contract 32

— Lex Mercatoria . . . . . . . .. e . ... o110, 124

— Libyan in construction comtract . . . . . . . . . . . . . 157

— no need to decide — where dispute can be resolved on the basis

of thecontract . . . . . . . . ... ... ... 21

— no need to decide where partles are silent on the question . 78

- no need to decide where arbitrators are amiable compositeurs 78

— to moratory interest . . . . . . . . . . . .. 21

— rules common to Belgian, French and [talian law . . 12

— rules of at domicile of both parties must coincide . . . . . 17

— of place of performance . . . . . . . . . . . .. ... . 5,15

~ and foreign emergency legislation . . . . . . . . . . . 5
~ place of loading of goods . . . . . . .. N b

— of seller in sale of goods contract . . . . . . . . . . .. 140

— Swedish - in shipbuilding contract . . . . . . . . ... 62

—  Swiss —in demurrage dispute . . . . . . . ... L . 29,30

- —in licensing contract . . . . . . . . 52

- - in oil exploration contract . . . 154

- — in sale of goods contract . . . . 140

— Syrian — in construction contract . . . . . . . . . . . . 97

— Yugoslav —in compensation contract . . . . . . . . . .. 120
Applicable law, to validity of arbitration agreement

— common intent of the parties as connecting factor . . . . 149

- does not coincide with applicable iaw to the merits . . 146, 148

— for arbitrator sitting in Geneva . Ce e . 43

— during alleged state of war . . R |3

— Greeklaw . . .. .0 o000 oo .17

— when party dissolved . . . . . - . 43
Appointing authority refusing to appoint arbitrator . . . 8
Appointment of arbitrator

— regularity of . . T -

— by ICC when appomtmg authonty fails . . . . . .. ... . 8
Arbitrability of dispute . . . . . e e e e e 164
Arbitral clause

See also Arbitration Agreement

— capacity of State to enterinto . . . . . . . . . . . . . 126

~ separability of — in bank guarantee from main contract . . . . 36

— validity of — during hostilities . . . . . . . . . . . 36

— validity of — when contract not signed . . . . . . . . 139
Arbitration agreement

— applicablelawto . . . . . . . . . Ce e e 17

— implied — with parent company e e e . 154

— law governing vahdny of . . . . .. . . %4718 146,
Arbitrator

- appointment of —

See Appointment of Arbitrator
— is not a representative of the State . . . . . 10

— Competence of —

Xvi

See Competence of Arbitrator



— number of — when not specified . . . .

— refusal of —to sign award . . . . . . .
Award

— refusal by arbitrator to sign . . . . . . .

Bank guarantee
— abuseofrighttocall . . . . . . . .. ... ... ..
- applicable lawto— . . . . . . . . ...
— by Belgian bank . . . . . . . .. ..o

- call under performance guarantee during arbitration . S

— conditions for enforcementof - . . . . . . . . ..
— effect on — when main contract terminated . .
- and frustration . . . . . . . . . . . .. L.
— meanings of the word “unconditional” . . . .
— pature of — . . . . . . . . . .. e e e e

— byPakistani bank. . . . . . . . ... ... .

— refusal by bank topay . . . . . . .. ...
- Risk Exposure — .

Belgium
- Civil Code

Article 1134 . . . . . . . . ..o o o

— Article 1135 . . . . . . . .o L.
— Articte1149 . . . . .. oo

—ArticlellSO..,....‘...4:.':.’:..:.'

— Article1152 . . . . . . . . . . ... .
— Article1156 . . . . . . . ...
— Article 1162

D oArtide 1184 L Ll

Bonos Mores

— Violation of through fictitious contract . . . . . . . . . .
Boycott of Israel clause . . . . . . . . . . . ..o

Breach of contract

- anticipatory breach of subcontract . . . . . . . .. C e

— calculation of damages .
— damages for . .

— due to non-deliveryof goods . . . . . . . . . . . . ...
— force majeure . . . . . . . . . ... ..o e
— legislative act of sovereign State canbea—. . . . . . . . .
— refusal to pay royalties . . . . . . e e e e e e e

Calculation of damages, see Damages
Cancellation of contract

— after alleged force majeure. . . . . e e e

— by anticipation . . . . . . . . . .. ..

- owing to error in contrahendo . . . . . . Lol

Choice of conflict of Law rule, see Applicabie Law to substance
Company
— group of companies .

Compensationcontract . . . . . . . . . .. oo

Competence of Arbitrator
ee also Competence-Competence )
— and capacity of state to enter into arbitral clause . . .

- during alleged stateof war . . . . . . . . . . ...

- limits of — when action in court pendent
See also Lis Pendens . . . . . . . .. . ... ..
— after court injunction restraining the arbitration . . . .

- after parties have agreed to withdraw from ICC arbitration . .

and separability of arbitral clause in — from main contract . . .

—  where one of several contracts not signed . . . . . . . .. .
over bank guarantee issued by third party . . . . . . . . . .
— over companies that did not sign the arbitration agreement

. 60, 66

141
144

151
118

127

33,37
.37

101
138

XVil



signed by other companies belonging to the same group . . . . 146
— over parent company not signatory to the arbitration agreement 154
— to recommend parties to abstain from action likely to aggravate

the dispute

- to render partial award . . . . . . . . . . . . ... L. 154

- to apply Korean publiclaw . . . . . . . . .. ... ... 165

— to apply article 85.1 of the Treaty of Rome . . . . . . . . . 165
Competence of Arbitrator to decide as Amiable Compositeur

- is an implicit choice of Lex Mercatoria . . . . . . . . . . . 110

- to order inferim measures . . . . . . . . . . . ... .. . 110

~ to order set-off when applying Lex Mercatoria . . . . . . . . 113

— to make partial awards . . . . . . . . .. .. o000 112
Competence-Competence . . . . . . . . . . « . .. ... 37, 43, 51,

............................... 126, 149,

............................... 154
Competence of the ICC Court when reviewing award . . . . . . . . 66
Competition law

— Treaty of Rome, article 85.1 . . . . . . . .. . .. ... 166
Competition, unfair

— under licence agreement . . . . . . . . . . .. .o L. 21, 54
Concordat on Arbitration, Swiss

—dngenmeral . . . . . ... L. Lo oo 69

— Amticle 6 . . . . L Lo Lo 155

— Article 8 . . . .. Lo e e 43, 154

— Article 10 . . . . . Lo e o e e 51, 52

- Article 24 . . . . . L Lo e 43

— Article 26.1 . . . . . . ..o 110

— CArticle 32 . . . . e e e e e e e e 77, 111,

154

Conflict of law rules

- no automatic — for international arbitrator . . . . . . . . . . 18

— at domiciles of both parties . . . . . . . . . . . .. . .. 17

— rules of at domicile of both parties must coincide . . . . . . . 17

— of place of arbitration . . . . . . . .. . ..o 4, 16, 18

~ of place of arbitration, where the parties have agreed in the
Terms of Reference that law of place of arbitration shall apply to

the arbitration . . . . . . . . . . . ..o 19
— of place of performance . . . . . . . .. ... 15
— of France . . . . . « . . . . ..o 12
— of Switzerland and reasonable interest to justify choice of appli-
cablelawtosubstance . . . . . . . . . . . . .. ... 19
- of Switzerland, in Sales of Goods Contracts . . . . . . . . . 18
— of Switzerland, in distribution contract . . . . . . . . . . . 18
Construction Contract
— buildings in Saudi Arabia . . . . . . .. .00 77
- gaspipeline . . . . . ... ..o 41
- ‘f’ump SUM CONTACE . . . . . « « o v v v e e e e e e 78
— and liquidated damages . . . . . . . . . . . . ... 84
—dn Iran . . . . . o oo e e e e 162
— part of the port of Tripoli, Libya . . . . . . . . Ce . 157
— presence of submerged explosives on site as constituting force
MAJEULE . . . . . . o e e e e e e e e e e 158
— in the Soviet Union . . . . . . . . . . « « o . o . 106
— tourist village in Egypt . . . . . . . . . . ..o 125
Contract

See individual entries for types of contract, e.g., Construction
Contract

— breach of —, see Breach of Contract

_ choice of applicable law to — in order

to decide adaptation of — . . . . . . . .. ... 21
execution of — . . . . . . . . . oo 21
rescission of — . . . . . . . . oo e 21
validity of - . . . . . . . oo 21

Xviil



conditions for entry intoforceof . . . . . . . . .. .. .. 56

— currency of award same as currency of — . . . . . . . . . . 22
- indivisibility of group of contracts . . . . . . . .. . .. . 139
- invalidation of — owing to error in contrahendo . . . . . . | 144
— modification of obligationsoutof . . . . . . . . . . . . .. 57
— rescission of — when royaltiesnotpaid . . . . . . . . . . .. 27, 53
— termination of
— cardistributorship . . . . . .. ... 0L L. 32
— construction lump sum contract . . . . . . . . . .. . . 79, 80
— licence contract . . . . . . . . ... ... ... .. 54
— validity of arbitration clause when — not signed . . . . . . . 139
Costs of arbitration
See also legal costs
— to be paid by party whose claim/defense fails . . . . . . . . . 76
Credit
— cancellation of, following hostilities . . . . . . . . . . . . . 6
Currency, of contract
— and currency of award . . . . . . . . . ... ... L. 22
Damages
— calculation of — for non-delivery of
—boots . . . .. ..o 160
—oll ..o 26
—goods . . . . . ..o 56, 174
- calculation of — for non payment . . . . . . . . . . .. .. 74, 75, 76
~ —after termination of agency/distributorshipcontract . . . . . . 315%& 33,
- - after breach of foreign investment contract . . . . . . . . 13§
— - to party’s reputation after breach of contract . . . . . . . . 161
- - under English and Syrian Law . . . . . . . .. .. .. 174
— mitigation of — in sales/purchase contract .......... 160
— dutytolimit . . . . .. .. ... 22, 27,
161
— liquidated — in construction contract . . . . . . . . . . . . 84
-under Belgianlaw . . . . . . . . . .. .. .. 84
- negative interest of contract . . . . .. . . . . ... 145
Delay
in delivery of plywood. . . . . . . .. . . ..o 168
inloadingofship . . . . . . . .. ... .. ... ..., 30
Dellvery
— refusaltotake—ofships . . . . . . . . .. .. ... ... 59
Demurrage
— calculated on Worldscale . . . . . . . . ... .. .. .. 29
— and law of Switzerland . . . . . . . . . . .. L. 29
Depreciation of currency
See devaluation
Devaluation of dollar as basis for damages . . . . . . . . . . . . . 74, 75
Dissolution of party during arbitration . . . . . . . . . . . .. .. %461, 41, 42,
Distributorship contract
— implied warranty of merchantability . . . . . . . . . . . .. 23
— for sale of isolation equipment in France . . . . . . . . . . 147
— for sale of motor car accessoriesinthe USA . . . . . . . . . 23
— forsaleofcarsinLebanon . . . . . . . . . . . . . .. .. 32
Dow Chemical Company . . . . . . . . . . . . . . . . ... .. 147
Egypt
— civil code
— article 221 . . . . . ..o e 135, 136
— law of — applicable to substance in foreign investment contract . 129
— law no. 43 of 1974 on Foreign Investments . . . . . . . . . . 127, 131
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England

~ law of and doctrine of frustration . . . . . . . . . . . . .. 3
Equity . . . . . . . . .. e e e e 20
~ compared to amiable composition . . . . . . . . . . . .. 74, 97
Error in contrahendo ’
~ in Swiss law . e e e 144
Estoppel . . . . . . . . . . . ... e e 37
European Economic Community (EEC)
~ Treaty of Rome, article85 . . . . . . . . . . . ... ... 166
Ex aequoetbono . . . . . . . . .. e e e 98
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