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Foreword

This is a very welcome addition to the legal literature dedicated to the study of
GATS. Delimatsis provides the first comprehensive account of Article VI GATS,
the provision dealing with domestic regulation. Services markets are segmented
largely through domestic instruments, trade instruments being often inappropri-
ate for such use. Trade-liberalization is thus, largely a question of managing the
divergent regulatory interface across national sovereignties: this book discusses
both the current parameters, as well as the direction that furure discussions on
this score should, in the author’s view, take.

The task of the author should not be under-estimated: trade economists have
only recently started paying attention to trade in services, and, consequently,
there is little theory on which he could rely. The law is a largely incomplete con-
tract (GATS) which, contrary to what is the GAT T-case, has to a very little, if
not totally uninteresting manner, been completed through case-law. The second-
ary law, to which the author extensively refers in the latter part of his work, is
sector-specific, and, more importantly, of uncertain legal value, WTO adjudi-
cating bodies having provided only scattered and transaction-specific clarifica-
tions in this respect so far. Borrowing from the GAT T-literature is not highly
recommendable either, since, for a number of reasons that the author mentions,
‘lock, stock, and barrel’ solutions can do more harm than good. GATT case-law,
for example, has not, as yet, provided meaningful interpretations of basic con-
cepts such as likeness, for products with an important regulatory component: this
is very much the case for services-products; the current interpretations concern
cases where the goods concerned have little, or no, regulatory component, that
is, cases uninteresting for many of the services-products. The author has had to
create his own framework within which the disciplines on domestic regulation
should be discussed and evaluated, and this is what he presents us with.

Previous literature has made the point that even the maximum promise
(national treatment) does not necessarily mean much, since distinctions can
always be drawn across two suppliers. National treatment is, of course, the maxi-
mum promise (in case no mutual recognition arrangement has been concluded, a
rather infrequently used instrument), so, from a trade-liberalization perspective,
the situation could be substantially worse. It comes thus as no surprise to read in
many accounts that the GATS has provided a framework for trade-liberalization,
but has not generated trade-liberalization itself. The author is motivated by this
latter pare, chat is, how can we turn the GATS into a liberalization-generating
instrument? This is what brought him to the study of Article VI GATS.
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This provision functions as break on the private industry-driven administra-
tion of domestic legislation. Although, the experience so far—thar the author
masterfully explains—does not lend much to optimism, there are good reasons
to believe thar a different use of this instrument can change the current picture.
To achieve this result, the author suggests that we need to re-visit some key con-
cepts (such as necessity, which, loosely speaking, requires WTO Members to
enact legislation no more stringent that what is required to achieve its unilaterally
defined preferences). Necessity does not question regulatory diversity; it tames,
nonetheless, its excesses. The multilateral surveillance of this regulatory principle
will prove the make-or-break of the approach: courts will need to develop case-
law in linear manner, for case-law to acquire legitimacy and complete the law.

It would be harsh, if not totally unfair, to equate the line taken in this work
with a plea for judicial activism. The author makes a good case in favour of his
approach, reminding us, whenever appropriate, that it would be unrealistic to
expect a more promising (from a trade-liberalization perspective) outcome
through renewed negotiations. It is, rather, management of the negotiated port-
folio in between rounds that holds more of a promise, and management of Article
VI GATS will be an important part in this equation.

The author honoured the task he assigned to himself. This book is, in my view,
a great addition to the existing literature, a necessary companion to students and
practitioners of the WTO alike. It is highly recommendable not only to those
interested in trade in services, but to all those interested in trade in general, since
the author’s analysis is food for thought for the increasingly mainstream case
where trade-liberalization occurs across regulated sectors. On a personal level,
through his first book, the author has set for himself very high standards that he
will have to emulate in his future scholarship.

Petros C. Mavroidis

Edwin B. Parker professor of law at Columbia Law School, New York,
Professor of Law at the University of Neuchdtel, & Research Fellow ar CEPR



General Editor’s Preface

It is recognized that services (compared to goods production and other parts of
economies) have been steadily increasing in importance, as represented partly by
the percentage of major developed country economies which are devoted to serv-
ices. This percentage now exceeds other portions of those economies, for example
reaching 80 per cent for the United States, 68 per cent for Japan, 70 per cent for
Germany. Services are also a comparably growing part of world commerce, so
trade in services can be an exceedingly important portion of trade liberalization
which could in some circumstances assist in large increases in citizen welfare and
reductions in poverty.

For these and other reasons, therefore, it was probably inevitable in the 1980s
that interest turned to the GATT (General Agreement on Tariffs and Trade) for
an institutional model that might yield for service economies the benefits achieved
by goods trade liberalization. In the last GATT trade round, the Uruguay Round
of 1986-1994, the negotiators opened a new chapter in the world trading system,
by adding services to the portfolio of major subjects to be supervised by the UR
newly created WTO (World Trade Organization). This new chapter is embodied
in a text part of the UR result, titled the GATS (General Agreement on Trade in
Services), and some consider this text of rules and negotiating procedures to be
potentially the most exciting part of the new WTO.

Yet for reasons which the author of this very welcome book addition to the
Oxford University Press series regarding ‘International Economic Law’, authori-
tatively explains, the services agreement text has not yet developed into the force
for benefiting the world that should be its promise.

The author’s Introduction, along with an important foreword by the author’s
thesis supervisor, significantly establish the framework for the reader’s appreci-
ation of this remarkable book, about a very complex and puzzling subject. The
author states his motivation—to explore ways that can lead finally to the GATS
becoming a liberalization-generating instrument. Clearly this is no easy rask, but
the author succeeds admirably in setting forth the history and current status of
the GATS, while suggesting the importance of the ‘regulatory’ features of the
GATS (especially in Article V1), and noting the major importance of regulatory
goals for transparency, and a ‘necessity’ test.

So far, after more than 11 years of the WTO (and therefore GATS) exist-
ence, there remain huge ambiguities in the GATS text. Thus there are important
needs for further elaboration, through dispute case interpretations or negotiated
text and interpretations. Nevertheless, the dispute settlement history is sparse
still, with only five cases (out of a total for WTO case complaints of over 360)
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which address services issues, and only one case that is distinctly and centrally
a complete services case (namely the very curious case on internet gambling
activity).

This book arrives at an important time for the world economy. It will clearly
become necessary reading for those whose endeavours are interwoven with inter-
national legal and regulatory subjects.

John H Jackson
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