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Preface

This book has been close to forty years in the making. It began with ques-
tions that occurred to me while searching the glosses, commentaries, and
legal opinions written by canon lawyers who lived in the twelfth, thir-
teenth, and fourteenth centuries for evidence about the regulation of cru-
sades and the efforts of medieval churchmen to formulate and implement
rules for Christian sexual behavior. I began to wonder about the authors of
the works I was reading, about where they studied law and with whom. I
wondered, too, about their social and economic backgrounds and the ca-
reers they pursued. Most of the authors I was reading taught law and many
of their writings were by-products of teaching, but was law teaching their
only, or even their principal, occupation throughout their adult lives? Did
they practice as well as teach? Did their legal training provide a stepping-
stone to high office in church or state?

As I thought about these questions and began accumulating notes on
the evidence that might help answer them, I began to realize that subtle
changes in the ways these jurists thought and acted were gradually occur-
ring during the decades between the middle of the twelfth century and the
middle of the thirteenth. The notion of what it meant to be a jurist slowly
altered during that period. Roman and canon lawyers who wrote during
the second half of the twelfth century and the opening decades of the thir-
teenth seemed primarily, if not exclusively, interested in the intellectual
problems that the law presented. By the middle of the thirteenth century,
however, their successors seemed far more preoccupied than their prede-
cessors had been with the details of legal practice and procedure, both in
the courts and in providing clients with legal advice. In the process, legal
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writers’ approach to the law seemed to be shifting. What had been an aca-
demic occupation was becoming a learned profession. This book embodies
what I have been able to discover and infer about what that entailed and
how the process worked.

During the years that I have wrestled with these problems I have accumu-
lated intellectual and personal obligations beyond counting. Several of
those to whom Iam deeply indebted, although no longer among the living,
still live in my memory. They include Robert L. Benson, Leonard Boyle,
O.P., Christopher Cheney, Geoffrey Elton, John Gilchrist, Philip Grierson,
Edgar N. Johnson, Stephan Kuttner, Charles Loughran, S.]., Jack McGov-
ern, Jeremiah O’Sullivan, Dorothy Owen, Gaines Post, Robert Reynolds,
Michael Sheehan, C.S.B., and Schafer Williams. My gratitude to them re-
mains undimmed.

Happily, many more of those who have helped me remain very much
alive. Martin Brett, Elizabeth A.R. Brown, Marjorie Chibnall, Giles
Constable, Gero Dolezalek, Charles Donahue, Jr., Linda Fowler-Mager],
Richard Fraher, André Gouron, Richard Helmholz, Michael Hoeflich, Mia
Korpiola, Peter Linehan, Elizabeth Makowski, Laurent Mayali, Jasonne
Grabher, Kenneth Pennington, Olivia Robinson, Jonathan Rose, Barbara
Seater, Carole Shammas, Tim Sistrunk, Jacques Verger, and Patrick Zutshi,
among others, have patiently answered questions and shared their insights
with me. Iam grateful to Ernest Metzger, Michael Hoeflich, and especially
to Paul Brand and Kenneth Pennington, for generously taking time from
their own work to read my drafts. They have saved me from countless er-
rors both of omission and commission. I am indebted to the research as-
sistants who have helped me over the years, including Clay Barker, Robert
Berberich, Charles Harbaugh, Mark Munzinger, and Kristine Utterback. I
am grateful as well to Randolph Petilos, Carlisle Rex-Waller, and the edi-
torial staff at the University of Chicago Press for their care and efficiency
in bringing this book into being. Despite the best efforts of all these kind
people, the errors and misjudgments that remain are inescapably my own.

I could not have written this book without access to the riches of nu-
merous libraries and the help that members of their staffs have provided
over many years. Among them are the Bayerische Staatsbibliothek, the Bib-
lioteca Apostolica Vaticana, the British Library, the Cambridge University
Library, the Golda Meier Library at the University of Wisconsin—Milwau-
kee, the Memorial Library at the University of Wisconsin—Madison, the
Newberry Library, the Robbins Collection at Boalt Hall in the University
of California at Berkeley, and the Watson, Anschutz, Law, and Spencer Re-
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search Libraries of the University of Kansas, as well as the libraries of several
Cambridge colleges, notably Gonville and Caius, Pembroke, Peterhouse,
Trinity College, and Trinity Hall. To all of them my warmest thanks.

I'have resorted to a number of strategies in order to keep this long and com-
plicated book within a moderate compass and at a reasonably affordable
price. To economize on space, I have provided only the author’s name,
title, and page references in my notes, so that readers who want complete
bibliographical details on the works cited will need to turn to the bibliog-
raphy to find them.



Contents

List of Abbreviations
Preface

Introduction

O

w

7
8

9

The Foundation: The Roman Legal Profession

Law without Lawyers: The Early Middle Ages

The Legal Revival of the Twelfth Century

Church Courts, Civil Procedure, and the Professionalization
of Law

Pre-Professional Lawyers in Twelfth-Century Church Courts
The Formation of an Educated Elite: Law Schools and
Universities

Attaining Professional Status

Professional Canon Lawyers: Advocates and Proctors
Judges and Notaries

10 The Practice of Canon Law

11 Rewards and Hazards of the Legal Profession

Conclusion: The Tradition of the Legal Profession

Bibliography
Index
Citations Index

ix
XV

46
75

126

219
283
344
371
407

466

488

493

579
601



Introduction

Around the year 1150, a small number of jurists were teaching Roman or
canon law and practicing in ecclesiastical courts in a handful of cities, but
there is no evidence that a legal profession in the rigorous sense of that
term existed at that point anywhere in western Europe. Roughly a century
later, by around 1250, professional lawyers had set up shop in every Euro-
pean city of any consequence and in some smaller towns as well.

Trained lawyers by the late twelfth century represented and argued on
behalf of clients with some regularity in courts that functioned according
to new procedural rules that were emerging in the medieval ius commune,
the European general law, during that period.! Lawyers were usually re-
warded for performing these services, and the fees they received appar-
ently provided at least some of them with alivelihood. They differed signif-
icantly, however, from their thirteenth-century successors. For one thing,
thirteenth-century lawyers learned their law by systematic study that fol-
lowed a curriculum prescribed by a university law faculty, whereas nei-
ther universities, law faculties, nor curricula existed before the end of the
twelfth century. By the mid-thirteenth century, many lawyers held aca-
demic degrees in law. Their degrees certified that they had performed well
enough in rigorous examinations that their examiners deemed them com-
petent to teach the subject. Credentials of this sort likewise did not exist

1. The medieval ius commune drew upon both Roman and canon law to adjudicate
disputes; see Calasso, Medio evo del diritto, 377—86; Bellomo, Common Legal Past, 55—77;
Pennington, “Learned Law, Droit Savant, Gelehrtes Recht”; Lange, Romisches Recht im
Mittelalter, 461—62; and Brundage, “Universities and the ‘ius commune.”



