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PREFACE

Globalised trade necessitates globalised legal thinking. This is especially true in the field of
contract law in general, and sales law in particular. Itis an easy statement to make, but not quite
so easy to implement. We believe a range of factors informs what actually amounts to globalised
legal thinking and we hope these permeate throughout this book. We have been guided by our
belief in the need to enhance respect for different legal thinking, and to improve access and
understanding of these different approaches, and to further the dialogue and exchange of ideas
that already exists.

We have sought to produce a practical endeavour — something that can actually be used in
practice — in other words we did not set out to build theories but rather give answers to practi-
cal problems. In the process we have attempted to underscore the relevance of comparative
legal studies and the functional comparative approach in particular. We hope that our work
will be used by a large spectrum of those involved in contract and sales law—ranging from
students and academic researchers, to legal practitioners, as well as law makers. With this
in mind we have written the book so that it can be read and utilised in two ways. This is a
book which can be read cover to cover. However it can also be used as a reference source for
particular issues.

We are well aware that one can really only fully understand the operation of law in jurisdiction
from the inside, and while we have all lived and worked in several jurisdictions, our personal
experience does not extend to all the jurisdictions covered in this book. As such we have relied
heavily on the advice of our core research team, our correspondents and existing academic
texts. We have done our best to confirm the accuracy of the information we report. This has
been particularly difficult at times, especially where legislation and commentary was only avail-
able in languages not spoken by any of our team. In a variety of instances we have had to work
from unofficial translations - where our experience suggested these translations may not be
entirely accurate we have endeavoured to express a qualified view.

This book is the result of a four year research project conducted at the University of Basel,
Switzerland under the direction of Prof Dr Ingeborg Schwenzer LLM, and the two senior
researchers Dr Pascal Hachem and Dr Christopher Kee. Dr Kee’s doctoral thesis on validity in
sales law is published as Part IV of this work.

'The work on this book has been a daunting but extremely rewarding challenge, and it would
not have been possible without the support and assistance of many people. The core research
team in Basel consisted of Dr Mohamed Hafez LLM, Dr Jean Alain Penda Matipe LLM,
Dr Natia Lapiashvili LLM, Dr Edgardo Munoz LLM, and Dr Sophia Juan Yang LLM.
Additional specific research assistance was provided by Basak Basoglu, LLM, Claire Chabat,
LLB MLaws, Yulia Douanova, Deepaloke Charterjee, Dr Kevin Kee MEd, MEd (Admin),
Candy Tang, Gabriela Vizcaino, Claudio Marti MLaw, Philippe Monnier MLaw, Sarbajeet
Nag, Alissa Anita Palumbo JD, Ref. iur. David Tebel. Valuable assistance was also received from
numerous student assistants—stud iur Christoph Burckhardt, Tomie Keller BLaw, stud iur
Lukas Meyer, stud iur Christian Schlumpf, stud iur Nicole Schmidt. Last but not least we were
supported by a worldwide network of correspondents. We are greatly indebted to all these
people and sincere thank them for their contributions.

Our work would not have been possible without financial support from a number of organisa-
tions, in particular the Swiss National Science Foundation, the Freiwillige Akademische
Gesellschaft, the Max Geldner-Stiftung, and the Stiftung zur Férderung der rechtlichen und
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wirtschaftlichen Forschung an der Universitdt Basel. A resource contribution was also made be

Mr Cristobal Reitze.

We also received statements of support from various international organisations for which we
are very grateful. These organisations were in alphabetical order: Association Suisse de
I'Arbitrage, Beijing Arbitration Commission, Chartered Institute of Arbitrators, CISG
Advisory Council, Institure for International Commercial Law (Pace University), Institute for
Private Internationat Law in Africa (University of Johannesburg), Ohada, and the Singapore
International Arbitration Centre.

A number of prominent and influential people in the fields of international commercial law
and arbitration also lent us their considerable support. In particular we would like to acknowl-
edge (in alphabetical order) Professor Michael Bridge, Professor ] Martin Hunter, Dr Pierre
Karrer, Colin Wall and Dr Markus Wirth. A special mention must be made of our dear friend
the late Professor Albert Kritzer, who as ever was always full excitement and encouragement for
our work.

Thanks go also to the University of Basel, and our colleagues, both at the Chair and the Faculty
more broadly, who have assisted us with all matters of administration. Particular mention is

made of Claudine Abt, Elke Miiller, Jorg Fraunhoffer, and Dr Ulrich Pfister.

We are also greatly indebted to the team at Oxford University Press, especially to Rachel Mullaly
and Khanam Virjee, for their patience and the swift handling of the publication process.

The end product (with the exception of the index and tables) is our creation and the errors are
ours. Local advice must always be sought about the particularities of any individual jurisdiction.

We hope that many people all over the world will find this book a helpful guide to comparative
sales and contract law.

And it was fun and a cultural enrichment for all of us!

Ingeborg Schwenzer
Pascal Hachem
Christopher Kee
Basel, August 2011
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US District Court, District of Delaware

Recueil Dalloz Sirey, Informations Rapides (France)

US District Court, District of Kansas

Le Droit maritime francais (France)

US District Court, District of Minnesota

District of Nebraska

US District Court, District of New Jersey

Dalloz, Recueil périodique et critique mensuel (before 1941; France)
US District Court, District of Rhode Island

Recueil Dalloz Sirey, Sommaires Commentés (France)

delivered at frontier (IncotermINCOTERM)

Digital Signature Act (Malaysia)

Das Recht, Supplement to Zentralblatt fiir Handelsrecht (Germany)
Der Betrieb (Germany)

2008 Draft Common Frame of Reference prepared by the Study Group
on a European Civil Code

Delivered Duty Paid

DDR-Auflenwirtschaft, Supplement ‘Recht im AuRRenhandel’
Delivered Duty Unpaid

Defensor Legis (Finland)

Delaware Lawyer (USA)

Denkschrift der deutschen Bundesregierung zum Entwurf eines
Gesetzes zu dem Ubereinkommen der Vereinten Nationen vom 11.
April 1980 iiber Vertrige iiber den internationalen Warenkauf
(memorandum of the Government of the Federal Republic of Germany
regarding the draft law on the CISG) (see bibliography)
Denkschrift der deutschen Bunderegierung zu den internationalen
Kaufrechtsiibereinkommen (memorandum of the Government of the
Federal Republic of Germany regarding ULF and ULIS) (see
bibliography)

Delivered Ex Quay

Derecho del comercio internacional (Columbia)

Derecho comparado (Argentina)

Derecho de los negocios (Mexico)

Delivered Ex Ship

Dalloz, Recueil hebdomadaire de jurisprudence (1924-40) (France)
Dickinson Journal of International Law (USA)

Dickinson Law Review (USA)

Digest of Commercial Laws of the World (USA)

Deutscher Industrie- und Handelstag/German Association of
Chambers of Commerce and Industry
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Abbreviations

Dir

Dir com int

Dir comun sc int
Diss

Dist

DLR

DNotZ

Doc

Doc dir comp
DOV

DR

Dr prat com int

Drake L Rev
DSL

DTI

DcZ
DtZ-Inf

Duke L]
Duq L Rev
DZWir
E

E&B

E 1958
E 1976
E1977
E 1978
EAC
EAG

EBIT
EC
ECA
ECB
ECC

ECCAS

ECE

ECJ

ecolex
e-commerce
e-Commerce Dir

ECOWAS
ECR

Directive

Diritto del Commercio Internazionale (Italy)

Diritto Comunitario e degli scambi Internazionale (Italy)
Dissertation

District (USA)

Dominion Law Reports

Deutsche Notar-Zeitschrift Verkiindungsblatt der
Bundesnotarkammer

Conférence diplomatique sur I'Unification du droit en matiére de la
vente internationale, Den Haag, 2-25 April 1964, Actes et Documents
de la Conférence, Bd. II: Documents, Ministére de la Justice des
Pays-Bas (ed), Den Haag: Imprimerie Nationale (1966)
Documentacao e Direito Comparado (Portugal)

Die Offentliche Verwaltung (Germany)/public administration
Deutsches Recht/German Law (1931-45)

Droit et pratique du commerce international/International Trade Law
and Practice (Paris, New York)

Drake Law Review (USA)

Digital Signature Law (PRC)

Department of Trade and Industry

Deutsch-Deutsche Rechts-Zeitschrift (Germany)
Informarionsbeilage zur Deutsch-Deutschen Rechts-Zeitschrift
(Supplement to DtZ)

Duke Law Journal

Duquesne Law Review (USA)

Deutsche Zeitschrift fiir Wirtschaftsrecht

Encwurf (draft)

Ellis & Blackburn’s Queen’s Bench Reports

1958 Draft of ULF

see 1976 Geneva Draft

see 1977 New York Draft

see 1978 New York Draft

East African Community/East African Court

Einheitliches Gesetz tiber den Abschluf§ von internationalen
Kaufvertrigen iiber bewegliche Sachen of 17 July 1973 (see ULE)
earnings before interest and taxes

European Community

Electronic Commerce Act (Philippines)

European Central Bank

European Code of Contract drafted by the Gandolf initiative/United
Nations Convention on Use of Electronic Communication in
International Contracts

Economic Community of Central African States

Economic Commission for Europe

Court of Justice of the European Communities

ecolex (Austria)

Electronic Commerce

Directive 2000/31/EC of the European Parliament and of the Council
of 8 June 2000 on certain legal aspects of information society services,
in particular electronic commerce, in the Internal Market

The Economic Community of West African States

European Court Reports
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Abbreviations

ECTA
ED

ED Ky
ED La
ED Mich
ED NY
ED Pa
edn
ed/eds
EDI
Edin L Rev
EEC

cg

EG
EGBGB

EJLR
EKG

El Derecho

El Foro

E-mail

Emory Int L Rev
Emory J Int Disp Resol
Emory L]

EncD
EncPubIntL
Energy L]

EPCL

EPU

ER
ERA

ERI

ERPL
ESA
Esq
etal
et SCq
ETA
etc
ETO
eUCP

EuGVO

EuGVU

Electronic Communications and Transactions Act

Eastern District

US District Court, Eastern District of Kentucky

US District Court, Eastern District of Louisiana

US District Court, Eastern District of Michigan

US District Court, Eastern District of New York

US District Court, Eastern District of Pennsylvania

edition

editor/editors

Electronic Data Interchange

Edinburgh Law Review

European Economic Community

exempli gratia (for example)

Europiische Gemeinschaft/European Community (see EC)
Einfithrungsgesetz zum Biirgerlichen Gesetzbuch (Introducrory Law
of the German Civil Code)

European Journal of Law Reform

Einheitliches Gesetz iiber den internationalen Kauf beweglicher Sachen
of 17 July 1973 (see ULIS)

El Derecho (Argentina)

El Foro (Mexico)

Electronic Mail

Emory International Law Review (USA)

Emory Journal of International Dispute Resolution (USA)

Emory Law Journal

Enciclopedia del diritto (Italy)

Encyclopedia of Public International Law

Energy Law Journal (USA)

Principles of European Contract Law

Europiisches Patentiibereinkommen/European Patent Convention of
1973

English Reports

Einheitliche Richtlinien und Gebriuche fiir Dokumenten-Akkreditive/
Uniform Customs and Practice for Documentary Credits (1983
Revision), ICC publication no 400

Einheitliche Richtlinien fiir Inkassi/Uniform Rules for Collections
(1979 Revision), ICC publication no 322

European Review of Private Law (Netherlands)

Electronic Signature Act (South Korea)

Esquire

and others

et sequentes/et sequentia (and the following one/and the following ones)
Electronic Transactions Act (Singapore, Sti Lanka, Thailand, Vietnam)
et cetera (and so on)

Electronic Transactions Ordinance (Hong Kong)

Supplement to the Uniform Customs and Practice for Documentary
Credits for Electronic Presentation, 2002 version

Council Regulation (EC) no 44/2001 of 22 December 2000 on
jurisdiction and the recognition and enforcement of judgements in civil
and commercial matters, see Brussels Regulation

EC Convention on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters, see Brussels Convention



Abbreviations

EulPRU

EulF

Eur Transp L
European L Rev
EuzZW

EvBl

EVHGB

EWCA Civ
EWG

EWiR
EWS
Ex
Exch
EXW
F

Fa2d

F3d
F3rd

F Supp

F Supp 2d
FAS

Fasc

FBI

FCA
FCR
FD&C
Fed Ct Aust
Fed Reg
FedCl

FF

ff

FHC
FIATA

FlaB]J
FlaInt1J

FOB

Fordham Int L]
Fordham L Rev
Foro it

Foro pad

FPR

FRG

FS

G com

EC Convention on the Law Applicable to Contractual Obligations
(Rome 1980)

The European Legal Forum

European Transport Law (Belgium)

European Law Review (Great Britain)

Europiische Zeitschrift fiir Wirtschaftsrecht (Germany)
Evidenzblatt der Rechtsmittelentscheidungen, in: Osterreichische
Juristen-Zeitung (seit 1946); vorher selbstindig (1934-8); dann:
Beilage zu ‘Deutsches Recht’ Teil C (DREvVBI)

Verordnung zur Einfihrung handelsrechtlicher Vosschriften im Lande
Osterreich (Austria)

England and Wales Court of Appeals, Civil Division

Europiische Wirtschaftsgemeinschaft/European Economic
Community (see EEC)

Entscheidungen zum Wirtschaftsrecht (Germany)

Europiisches Wirtschafts- und Steuerrecht (Germany)

Court of Exchequer/Expiration

Exchequer Reports

Ex Works

Federal Reporter (USA)

Federal Reporter, Second Series 1988-93 West’s Federal Reporter,
Second Series (USA)

Federal Reporter, Third Series

West’s Federal Reporter, Third Series (USA)

Federal Supplement (USA)

Federal Supplement, Second Series

Free Alongside Ship

Fascicolo (Italy)

Federal Bureau of Investigation

Free Carrier; Federal Court of Australia (see also Fed Ct Aust)
Federal Court Reports (Australia)

Food, Drug and Cosmetic Act

Federal Court of Australia (see also FCA)

Federal Register (USA)

Federal Claims Reporter

French Franc

folios (and the following pages)

Federal High Court (Nigeria, United Arab Emirates)

Fédération Internationale des Associations de Transitaires et Assimilés/
International Federation of Freight Forwarders Associations (Vienna
1926)

Florida Bar Jounal (USA)

Florida International Law Journal (USA)

Free On Board

Fordham International Law Journal (USA)

Fordham Law Review (USA)

Foro italiano (Italy)

Foro padano (Italy)

Familie Partnerschaft Recht

Federal Republic of Germany

Festschrift

Giurisprudenza commerciale (Italy)
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