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PREFACE

The coverage of this volume is the entire lawsuit including the de-
cision to litigate, selection of the court, jurisdictional reach of the
court, pleadings, motions, discovery, scope of the litigation, pretrial
conference, trial, appeal and res judicata/preclusion. This is not just
another edition of the earlier book, Procedure Before Trial, by these
authors and Claude Brown; this is a new volume in coverage and in
much of the material contained in the book.

This book is keyed to the Federal Rules of Civil Procedure and
those state procedural schemes modeled after the federal rules. The
starting point is the federal rules. Very little is included on the Code .
pleading which antedated the federal rules. We believe that the em-
phasis on the federal rules is desirable for several reasons.

We believe that the federal rule system embodies a basic philos-
ophy of procedure which is manifested in all of the federal rules and re-
sults in a close interrelation of all of the rules. This philosophy and the
various interrelations can be made much clearer when the materials
concentrate upon the rules system. Furthermore, there are many
facets to the operation of each major rule which remain obscure unless
there is such concentration. All of these matters may well be examined
without examination of code state rules. Not only does preliminary
examination of code state rules in most areas completely dilute the
study of the federal rule system in most areas, but it is unnecessary
for understanding the federal rule system. In fact, to the extent that
study of the code system is made in any depth, it tends to obscure the
federal system operation and may inculcate notions contrary to those
manifested in the federal rules. The simple fact is that the federal
rules have embodied a successful procedural system only because the
judges administering them have been willing to abandon various no-
tions inherent in the code state procedural systems. It is also true
that misinterpretations of the rules have often arisen from the process
of importing code notions into the rules. On the other hand, while
the federal rules properly demand a sympathetic attitude, a study of
this rule system for state use furnishes an adequate background for
consideration of code state rules by a student who may be later con-
fronted with problems under such rules. Finally, among other con-
siderations is the important fact that students presently in law school
will in the future be required to cope with the development of many
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new ideas and rules that will stem from the federal rule system and
not from the Field Code system of procedure. To equip the student
for this future, concentration in depth upon federal rule philosophy
and operation is necessary. And this concentration can furnish a
basis for class consideration of improvement of procedures in various
areas.

Some areas of procedure are not covered by the federal rules or
their state counterparts—for example, jurisdiction. In dealing with
such areas, we have, as far as possible, dealt with problems and solu-
tions that are common to all jurisdictions.

Several other purposes should be served by the materials. The
materials are selected upon a basis which we believe will afford an
opportunity to emphasize the adversary nature of the pre-trial stage
of a lawsuit, an emphasis which is crucial to an understanding of any
court-related procedural system. In this connection we have kept in
mind the notion that the materials should impart a background the
student will find useful in his other law school courses and also useful
for his activities after graduation.

To accomplish all of the above goals we have attempted to design
this volume as a teaching tool, eschewing the notion that it should
be a scholarly source book for research or other purposes. Our ex-
perience has led us to believe that, for the understanding of the nature
of the federal rule system and its operation, it is of primary impor-
tance to concentrate upon cases which illustrate the operation of the
rules in suitable and interesting fact and substantive law contexts. In-
herent in this approach is a belief that mere knowledge of the terms
of the general rules is of minimum value, Thus, selection of cases
has not been confined to leading Supreme Court cases or other ap-
pellate cases; rather, opinions which tend to show trial level problems
and the relation of the rules to the merits of the case have been pre-
ferred.

Various different general arrangements of the materials could
have been adopted, but for the most part a chronological arrange-
ment has appeared the most useful in our experience. Therefore the
subjects are organized generally in the order in which procedures are
employed in the conduct of a lawsuit. Thus the subjects of jurisdic-
tion, commencement of suit and venue are treated first. Once a prop-
er court is chosen, what procedures must be followed or are merely
available from the commencement of the suit to the stage of trial?
These matters seem to be most easily explored by considering suits
which do not involve multiple parties first and then by adding com-
plications which occur in suits involving multiple parties. Finally the
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last chapter deals with the effect of judgments. Materials on res
judicata/preclusion have been included because the concept may be
important in the initial stages of a law suit. Also, the subject matter
is rarely considered in any part of the typical law school curriculum,
and yet it is of great importance to courts, attorneys and litigants.

Matters of format seem self-explanatory. A federal rules pamph-
let must be used as a supplement since the rules are not reproduced in
this volume.

The original footnote numbers have been retained in all cases in
which the original footnotes to an opinion have been retained and the
editors’ footnotes are indicated by asterisks. The authors feel that the
contents of this book are those which should be covered in a procedure
course in either the first or second year. By a careful selection of ma-
terials, the book can be used in a two, three or four hour course. The
materials are sufficient for a six-hour course.

The emphasis is on procedure under the federal practice and not
upon the jurisdiction of the federal courts which is left to a course in
Federal Courts or Federal Jurisdiction.

We are indebted to Dean Mason Ladd, the late Professor Sheldon
D. Elliott, and Professor Claude Brown for their experience in the
publication of previous casebooks in which the authors participated.
We also appreciate the permissions of the copyright owners to re-
produce the various copyrighted excerpts from law reviews and books
which have been included in this volume.

DXK.
R.M.
G.N.S.

AD.V.
May, 1975
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