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Preface

The first edition of Processes of Constitutional Decisionmaking, published in
1975, was born out of personal frustration with teaching the introductory course
in constitutional law from existing casebooks. After invariably beginning with
Marbury v. Madison and several introductory sections on judicial review, those
books proceeded to examine bodies of substantive doctrine, subject by subject.
Questions of kow the courts arrived at their decisions continually arose but were
not systematically examined. The same was true of questions concerning the
decisionmaking roles of legislatures and other nonjudicial institutions. The mes-
sage of the existing casebooks, regardless of their authors’ intentions to the con-
trary, appeared to be that the Constitution is only what the Supreme Court has
said it is. When the Court had not spoken, the implication seemed to be that there
was no constitutional law on the matter at all.

The conventional format seemed uncongenial to analyzing issues of method-
ology, process, and allocation of decisionmaking authority; yet it seemed impossi-
ble to present a coherent and undistorted view of constitutional doctrine in
isolation from them. The first edition was shaped by the belief that an explicit
focus on the processes of constitutional decisionmaking offered an understand-
ing of the structure and operation, as well as of the doctrines, of American consti-
tutional law, that the conventional organization could not offer.

The second edition, published in 1983, though reflecting those initial con-
cerns, also responded to lessons learned while teaching from the first edition and
to changes in our own thinking about constitutional law. In particular, Part One
of the second edition was explicitly organized on historical-chronological lines, so
that students would confront the legal consciousness of a particular period in the
context of several different constitutional doctrines. We also made an effort to
address constitutional law as articulated by nonjudicial institutions. With some
notable additions and omissions, this third edition maintains the essential struc-
ture of the second edition.’

1. In response to suggestions from students and instructors using the book and our own continu-
ing thought, we have added materials on the separation of powers (with emphasis on presidential
power), aspects of the religion clauses of the First Amendment, the Second Amendment, the constitu-
tional protection accorded private property, and constitutional aspects of the cultural pluralism that
characterizes American society.

The addition of new material, including the updating of important doctrinal areas, has required
the elimination of some materials contained in the second edition. We readily abandoned the chapter
dealing with “the structuring of constitutional litigation” and problems such as standing, ripeness,
and mootness, relegating these issues to advanced courses in civil procedure and federal jurisdiction
where they are typically covered. More difficult was our decision to eliminate a substantial chapter
devoted to the free speech and press aspects of the First Amendment. We do treat the issue of “sub-
versive” speech throughout Part One, and Chapter 8 focuses on symbolic speech. Many law schools
have full-scale courses on freedom of speech and of the press; this is not the casebook for such
courses.
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Chapter 1 introduces many of the recurring themes of the course. The chap-
ter focuses on the constitutional issues surrounding the first two banks of the
United States. The reader first approaches these issues through the conflicting
views of Representative James Madison, Secretary of State Thomas Jefferson,
and Secretary of the Treasury Alexander Hamilton. Chief Justice Marshall’s re-
nowned opinion comes later in the chapter, followed by contemporary critical
commentary and President Andrew Jackson’s message vetoing a bill to recharter
the second bank. We also include substantial discussion of the Kentucky and Vir-
ginia Resolutions of 1798-1799, especially as they present the notion of the Con-
stitution as a compact among the states (in contrast to Marshall’s assertion of
popular sovereignty in McCulloch) and the concomitant authority of the states to
engage in independent constitutional review of disputed congressional legisla-
tion such as the Sedition Act of 1798. The materials thus introduce the concept of
constitutional government, the allocation of decisionmaking authority between
the judiciary and nonjudicial institutions, and some basic problems of constitu-
tional interpretation, while placing the constitutional controversy in a broader so-
cial and political context.

Part One, consisting of the first five chapters, is organized historically. It exam-
ines recurring constitutional issues of federalism, property rights, racial equality,
governmental (and, more particularly, presidential) authority in time of war, treat-
ment of speech thought to be subversive, and judicial review. These are considered
concurrently within each of several periods: the Marshall and Taney Courts; from
the end of the Civil War to the mid-1930s; and 1937 to the 1980s.

Without sacrificing doctrinal continuity — by the end of Part One, students
will know the development of the Commerce Clause from Gibbons v. Ogden
(1824) to Garcia v. San Antonio Metropolitan Transit Authority (1985) — this or-
ganization illuminates relationships among seemingly discrete bodies of legal
doctrine and between the constitutional system and the society in which it oper-
ates. A separate aim, pursued primarily in the first two chapters, covering
the Marshall Court, is to introduce various strategies of interpreting the
Constitution.

A colleague sympathetic to our historical approach has suggested that the pe-
riod from 1937 to approximately 1980 should now be recognized as having a
unity similar to that of the earlier periods. That is, the legal consciousness that
serves to explain much of what the Supreme Court did following 1937 has, in im-
portant ways, come to its end, being replaced by the strikingly different ap-
proaches identified with Chief Justice Rehnquist, Justice Scalia, and other justices
appointed by Presidents Reagan and Bush. We suspect there is much merit to this
point, but its full realization must await the next edition, when the nature and
extent of any changes in legal consciousness will be clearer. However, students
should be aware that some of what this casebook describes as “modern” constitu-
tional doctrine may be in the process of replacement.

Part Two is entitled Constitutional Adjudication in a Nonoriginalist World.
Doctrinally it focuses on modern issues under the equal protection clause and the
due process clause — the latter especially insofar as it has been viewed as the
source of “fundamental rights” not explicitly mentioned in the text of the Consti-
tution. Methodologically, Part Two is concerned with strategies of constitutional
decisionmaking when the text of the Constitution and the history surrounding its
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adoption do not provide significant guidance for the resolution of constitutional
disputes.

Part Two also contains chapters on “state action,” political participation, and
the Constitution in the welfare state, a chapter that brings together issues that en-
compass a broad range of doctrinal issues.

Chapter 13, Constituting the American Community, has already been men-
tioned above. It examines constitutional implications of the cultural pluralism
that characterizes American society, focusing on the ways that individuals can
gain or lose their citizenship, the rights of resident aliens, and the limits of tolera-
tion toward citizens with markedly different practices than those of most of their
compatriots. (We examine nineteenth-century Mormons following the tenet of
their faith mandating polygamy, Jehovah’s Witnesses refusing to salute the
American flag, Amish parents trying to maintain their community in the face of
state compulsory education laws, and Native Americans smoking peyote as part
of traditional religious ceremonies.)

Chapter 14, The Allocation of Constitutional Decisionmaking Authority, fo-
cuses on issues of institutional competence and authority. After examining the
“political question” doctrine, we consider the Congress’s decisionmaking author-
ity under Article III and section 5 of the Fourteenth Amendment.

Not only in the last chapter but throughout, we take seriously constitutional
decisionmaking by nonjudicial institutions, ranging from the Kentucky and Vir-
ginia legislatures in the late eighteenth century, to the President and Congress of
the United States, to particular individuals such as senatorial candidates Abraham
Lincoln and Stephen Douglas and the noted abolitionist Frederick Douglass.
Nonetheless, the overwhelming bulk of the book consists of decisions of the
Supreme Court of the United States. This editorial choice is supported by ratio-
nales besides adherence to the conventional emphasis (which we wish to question)
on the Court as the uniquely authoritative interpreter of the Constitution: Most
important federal constitutional issues eventually come before the Supreme Court,
which provides, far more than is generally true of other decisionmaking institu-
tions, elaborate written justifications for its constitutional decisions. While a well-
trained lawyer should be aware that state constitutions treat many of these same
issues, there are pragmatic advantages to focusing on the constitution of a single
jurisdiction, especially when it presents enough issues to keep even the most indus-
trious teachers and students occupied for a year.

The organization of any casebook is inevitably ideological — especially in a
subject as fraught with ideology as constitutional law. No approach to the study of
constitutional law is independent of the instructors’ or casebook editors’ more
general intellectual and political interests. For example, we devote more space to
the topic of slavery than do other casebooks. In addition to the doctrinal interest
of the slave cases, this reflects our belief that students should understand the ex-
tent to which the legal ownership of one human being by another —in the
United States, almost inevitably the ownership of a black by a white — pervaded
American law prior to 1865 and set the stage for subsequent epic social and con-
stitutional struggles that show no signs of abating.

The first edition of Processes of Constitutional Decisionmaking explicitly
adopted the ideology of the legal process tradition identified with Albert Sacks
and Henry Hart, who were especially influential teachers at the Harvard Law
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School following World War 1I (and with whom Paul Brest studied during the
early 1960s). Hart and Sacks argued that there existed apolitical decisionmaking
procedures, adherence to which could provide substantively acceptable and po-
litically legitimate decisions. Although the validity of this hypothesis remains a
central concern of the book — for it is crucial matter about which every student
must come to his or her own judgment — the second edition manifested our
skepticism about the legitimating power of process and, indeed, about the mean-
ing of “legitimacy” itself. Nothing that has happened since 1981, when the sec-
ond edition was prepared, has lessened our skepticism. The 1980s were a time of
especially vigorous and often acrimonious debates about central constitutional is-
sues. And these debates were not confined to the pages of law reviews or the con-
versations of legal academics. The 1987 confirmation hearing of Robert Bork
brought the critique of the post-World War II judiciary and many of its most im-
portant cases to the living rooms of American citizens. We have tried to bring to
the surface these and similar issues where they can be confronted explicitly. But,
of course, for every assumption that is consciously illuminated, others remain
hidden in the shadows. You will get the most out of the course taught from this
casebook if you take its agendas seriously even while keeping a sharp eye out for
its unstated assumptions.
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The Constitution of the United States

We the People of the United States, in Order to form a more perfect Union,
establish Justice, insure domestic Tranquility, provide for the.common defence,
promote the general Welfare, and secure the Blessings of Liberty to ourselves
and our Posterity, do ordain and establish this Constitution for the United States
of America.

ARTICLE I

Section 1. All legislative Powers herein granted shall be vested in a Congress of
the United States, which shall consist of a Senate and House of Representatives.

Section 2. [1] The House of Representatives shall be composed of Members
chosen every second Year by the People of the several States, and the Electors in
each State shall have the Qualifications requisite for Electors of the most numer-
ous Branch of the State Legislature.

[2] No Person shall be a Representative who shall not have attained to the Age
of twenty five Years, and been seven Years a Citizen of the United States, and
who shall not, when elected, be an Inhabitant of that State in which he shall be
chosen.

[3] Representatives and direct Taxes shall be apportioned among the several
States which may be included within this Union, according to their respective
Numbers, which shall be determined by adding to the whole Number of free Per-
sons, including those bound to Service for a Term of Years, and excluding Indi-
ans not taxed, three fifths of all other Persons. € actual Enumeration shall be
made within three Years after the Tirst Meeting of the Congress of the United
States, and within every subsequent Term of ten Years, in such Manner as they
shall by Law direct. The Number of Representatives shall not exceed one for ev-
ery thirty Thousand, but each State shall have at Least one Representative; and
until such enumeration shall be made, the State of New Hampshire shall be enti-
tled to chuse three, Massachusetts eight, Rhode Island and Providence Planta-
tions one, Connecticut five, New York six, New Jersey four, Pennsylvania eight,
Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina
five, and Georgia three.

[4] When vacancies happen in the Representation from any State, the Execu-
tive Authority thereof shall issue Writs of Election to fill such Vacancies.

[6] The House of Representatives shall chuse their Speaker and other Of-
ficers; and shall have the sole Power of Impeachment.

Section 3. [1] The Senate of the United States shall be composed of two Sena-
tors from each State, chosen by the Legislature thereof,? for six Years; and each
Senator shall have one Vote.

1. Changed by section 2 of the Fourteenth Amendment.
2. Changed by clause 1 of the Seventeenth Amendment.
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[2] Immediately after they shall be assembled in Consequence of the first Elec-
tion, they shall be divided as equally as may be into three Classes. The Seats of the
Senators of the first Class shall be vacated at the Expiration of the second Year, of
the second Class at the Expiration of the fourth Year, and of the third Class at the
Expiration of the sixth Year, so that one third may be chosen every second Year;
and if Vacancies happen by Resignation, or otherwise, during the Recess of the
Legislature of any State, the Executive thereof may make temporary Appoint-
ments until the next Meeting of the Legislature, which shall then fill such
Vacancies.?

[3] No Person shall be a Senator who shall not have attained to the Age of
thirty Years, and been nine Years a Citizen of the United States, and who shall
not, when elected, be an Inhabitant of that State for which he shall be chosen.

[4] The Vice President of the United States shall be President of the Senate,
but shall have no Vote, unless they be equally divided.

[5] The Senate shall chuse their other Officers, and also a President pro
tempore, in the absence of the Vice President, or when he shall exercise the Of-
fice of President of the United States.

[6] The Senate shall have the sole Power to try all Impeachments. When sitting
for that Purpose, they shall be on Oath or Affirmation. When the President of
the United States is tried, the Chief Justice shall preside: And no Person shall be
convicted without the Concurrence of two thirds of the Members present.

[7] Judgment in Cases of Impeachment shall not extend further than to re-
moval from Office, and disqualification to hold and enjoy any Office of honor,
Trust or Profit under the United States: but the Party convicted shall neverthe-
less be liable and subject to Indictment, Trial, Judgment and Punishment, ac-
cording to Law.

Section 4. [1] The Times, Places and Manner of holding Elections for Senators
and Representatives, shall be prescribed in each State by the Legislature thereof;
but the Congress may at any time by Law make or alter such Regulations, except
as to the Places of chusing Senators.

[2] The Congress shall assemble at least once in every Year, and such Meeting
shall be on the first Monday in December, unless they shall by Law appoint a dif-
ferent Day.*

Section 5. [1] Each House shall be the Judge of the Elections, Returns and
Qualifications of its own Members, and a Majority of each shall constitute a Quo-
rum to do Business; but a smaller Number may adjourn from day to day, and
may be authorized to compel the Attendance of absent Members, in such Man-
ner, and under such Penalties as each House may provide.

[2] Each House may determine the Rules of its Proceedings, punish its Mem-
bers for disorderly Behavior, and, with the Concurrence of two thirds, expel a
Member.

[3] Each House shall keep a Journal of its Proceedings, and from time to time
publish the same, excepting such Parts as may in their Judgment require Secrecy;
and the Yeas and Nays of the Members of either House on any question shall, at
the Desire of one fifth of those Present, be entered on the Journal.

3. Changed by clause 2 of the Seventeenth Amendment.
4. Changed by section 2 of the Twentieth Amendment.
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[4] Neither House, during the Session of Congress, shall, without the Consent
of the other, adjourn for more than three days, nor to any other Place than that
in which the two Houses shall be sitting.

Section 6. [1] The Senators and Representatives shall receive a Compensation
for their Services, to be ascertained by Law, and paid out of the Treasury of the
United States. They shall in all Cases, except Treason, Felony and Breach of the
Peace, be privileged from Arrest during their Attendance at the Session of their
respective Houses, and in going to and returning from the same; and for any
Speech or Debate in either House, they shall not be questioned in any other
Place.

[2] No Senator or Representative shall, during the Time for which he was
elected, be appointed to any civil Office under the Authority of the United States,
which shall have been created, or the Emoluments whereof shall have been en-
creased during such time; and no Person holding any Office under the United
States, shall be a member of either House during his Continuance in Office.

Section 7. [1] All Bills for raising Revenue shall originate in the House of Rep-
resentatives; but-the Senate may propose or concur with Amendments as on
other Bills.

[2] Every Bill which shall have passed the House of Representatives and the
Senate, shall, before it become a Law, be presented to the President of the United
States; If he approve he shall sign it, but if not he shall return it, with his Objec-
tions to the House in which it shall have originated, who shall enter the Objec-
tions at large on their Journal, and proceed to reconsider it. If after such
Reconsideration two thirds of that House shall agree to pass the Bill, it shall be
sent, together with the Objections, to the other House, by which it shall likewise
be reconsidered, and if approved by two thirds of that House, it shall become a
Law. But in all such Cases the Votes of both Houses shall be determined by Yeas
and Nays, and the Names of the Persons voting for and against the Bill shall be
entered on the Journal of each House respectively. If any Bill shall not be re-
turned by the President within ten Days (Sundays excepted) after it shall have
been presented to him, the Same shall be a Law, in like Manner as if he had
signed it, unless the Congress by their Adjournment prevents its Return, in
which Case it shall not be a Law.

[3] Every Order, Resolution, or Vote to Which the Concurrence of the
Senate and House of Representatives may be necessary (except on a question
of Adjournment) shall be presented to the President of the United States;
and before the Same shall take Effect, shall be approved by him, or being dis-
approved by him, shall be repassed by two thirds of the Senate and House of
Representatives, according to the Rules and Limitations prescribed in the
Case of a Bill.

Section 8. [1] The Congress shall have Power To lay and collect Taxes, Duties,
Imposts and Excises, to pay the Debts and provide for the common Defence and
general Welfare of the United States; but all Duties, Imposts and Excises shall be
uniform throughout the United States;

[2] To borrow money on the credit of the United States;

[3] To regulate Commerce with foreign Nations, and among the several States, *
and with the Indian Tribes;

[4] To establish an uniform Rule of Naturalization, and uniform Laws on the
subject of Bankruptcies throughout the United States;
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[5] To coin Money, regulate the Value thereof, and of foreign Coin, and fix
the Standard of Weights and Measures;

[6] To provide the Punishment of counterfeiting the Securities and current
Coin of the United States;

[7] To establish Post Offices and post Roads;

[8] To promote the Progress of Science and useful Arts, by securing for lim-
ited Times to Authors and Inventors the exclusive Right to their respective Writ-
ings and Discoveries;

[9] To constitute Tribunals inferior to the supreme Court;

[10] To define and punish Piracies and Felonies committed on the high Seas,
and Offenses against the Laws of Nations;

[11] To declare War, grant Letters of Marque and Reprisal, and make Rules
concerning Captures on Land and Water;

[12] To raise and support Armies, but no Appropriation of Money to that Use
shall be for a longer Term than two Years;

[13] To provide and maintain a Navy;

[14] To make Rules for the Government and Regulation of the land and naval
Forces;

[15] To provide for calling forth the Militia to execute the Laws of the Union,
suppress Insurrections and repel Invasions;

[16] To provide for organizing, arming, and disciplining, the Militia, and for
governing such Part of them as may be employed in the Service of the United
States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by
Congress;

[17] To exercise exclusive Legislation in all Cases whatsoever, over such Dis-
trict (not exceeding ten Miles square) as may, by Cessation of particular States,
and the Acceptance of Congress, become the Seat of the Government of the
United States, and to exercise like Authority over all Places purchased by the
Consent of the Legislature of the State in which the Same shall be, for the Erec-
tion of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; —
And

[18] To make all Laws which shall be necessary and proper for carrying into
Execution the foregoing Powers, and all other Powers vested by this Constitution
in the Government of the United States, or in any Department or Officer thereof.

A Section 9. [1] The Migration or Importation of such Persons as any of the
States now existing shall think proper to admit, shall not be prohibited by the
Cangress prior to the Year one thousand eight hundred-and eight, but a Tax or
duty may be imposed on such Importation, not exceeding ten dollars for each

[2] The privilege of the Writ of Habeas Corpus shall not be suspended, unless
when in Cases of Rebellion or Invasion the public Safety may require it.

[3] No Bill of Attainder or ex post facto Law shall be passed.

[4] No Capitation, or other direct, Tax shall be laid, unless in Proportion to the
Census or Enumeration herein before directed to be taken.’?

[6] No Tax or Duty shall be laid on Articles exported from any State.

5. But see the Sixteenth Amendment.



