T

THE
ALL ENGLAND
LAW REPORTS

2008

European Cases

Editor
KAREN WIDDICOMBE, Solicitor




T

THE
ALL ENGLAND
LAW REPORTS

2008

European Cases

Editor
KAREN WIDDICOMBE, Solicitor




Members of the LexisNexis Group worldwide

United Kingdom LexisNexis, a Division of Reed Elsevier (UK) Ltd, Halsbury House,
35 Chancery Lane, London, WC2A 1EL, and London House, 20-22 East
London Street, Edinburgh EH7 4BQ

Australia LexisNexis Butterworths, Chatswood, New South Wales
Austria LexisNexis Verlag ARD Orac GmbH & Co KG, Vienna
Benelux LexisNexis Benelux, Amsterdam

Canada LexisNexis Canada, Markham, Ontario

China LexisNexis China, Beijing and Shanghai

France LexisNexis SA, Paris

Germany LexisNexis Deutschland GmbH, Munster

Hong Kong LexisNexis Hong Kong, Hong Kong

India LexisNexis India, New Delhi

Italy Giuffre Editore, Milan

Japan LexisNexis Japan, Tokyo

Malaysia Malayan Law Journal Sdn Bhd, Kuala Lumpur

New Zealand LexisNexis NZ Ltd, Wellington

Poland Wydawnictwo Prawnicze LexisNexis Sp, Warsaw
Singapore LexisNexis Singapore, Singapore

South Africa LexisNexis Butterworths, Durban

USA LexisNexis, Dayton, Ohio

© Reed Elsevier (UK) Ltd 2008
Published by LexisNexis
This is a Butterworths title

All rights reserved. No part of this publication may be reproduced in any material form (including
photocopying or storing it in any medium by electronic means and whether or not transiently or
incidentally to some other use of this publication) without the written permission of the copyright
owner except in accordance with the provisions of the Copyright, Designs and Patents Act 1988 or
under the terms of a licence issued by the Copyright Licensing Agency Ltd, Saffron House, 6-10 Kirby
Street, London, EC1N 8TS. Applications for the copyright owner’s written permission to reproduce any
part of this publication should be addressed to the publisher.

Warning: The doing of an unauthorised act in relation to a copyright work may result in both a civil
claim for damages and criminal prosecution.

Crown copyright material is reproduced with the permission of the Controller of HMSO and the
Queen’s Printer for Scotland. Any European material in this work which has been reproduced from
EUR-lex, the official European Communities legislation website, is European Communities copyright.

A CIP Catalogue record for this book is available from the British Library.

ISBN for this volume ISBN for complete set of volumes
ISBN 9781405730600 ISBN 9780406996435

Typeset by Letterpart Ltd, Reigate, Surrey
Printed in the United Kingdom by CPI William Clowes Ltd, Beccles, NR34 7TL

ISBN 978-1-4057-3060-0

97

81405"730600
Visit LexisNexis at: www.lexisnexis.co.uk




CITATION

These reports are cited thus:
[2008] All ER (EC)

REFERENCES

These reports contain references to the following major work of legal reference
described in the manner indicated below.

Halsbury’s Laws of England

The reference 14 Halsbury’s Laws (4th edn) para 185 refers to paragraph 185 on
page 90 of volume 14 of the fourth edition of Halsbury’s Laws of England.

The reference 10 Halsbury’s Laws (4th edn reissue) para 370 refers to
paragraph 370 on page 163 of reissue volume 10 of the fourth edition of
Halsbury’s Laws of England.

The reference 11(1) Halsbury’s Laws (4th edn) (2006 reissue) para 9 refers to
paragraph 9 on page 27 of the 2006 reissue of volume 11(1) of the fourth edition
of Halsbury’s Laws of England.



Cases reported in
Page

A, Skatteverket v (Case C-101/05)
Advocaten voor de Wereld VZW v
Leden van de Ministerraad
(Case C-303/05) [ECJ]
Akzo Nobel Chemicals Ltd (supported
by the Council of the Bars and Law
Societies of the European Union
(CCBE), intervening) v European
Commission (Joined cases T-125/03
and T-253/03) [CFI]
Alevizos v Ipourgos lkonomikon
(Case C-392/05) [ECJ]
Attridge Law, Coleman v
(Case C-303/06) [ECJ] .. ........
Béackerei und Konditorei Gerhard
Fléckner OHG, Mayr v
(Case C-506/06) [ECJ]
Bezirksregierung Koln, Morgan v
(Joined cases C-11/06 and C-12/06)

Boehringer Ingelheim KG v

Swingward Ltd (No 2)

(Case C-348/04) [ECJ] . . ... ......
Bucher v Landrat des Kreises Dilren

(Joined cases C-11/06 and C-12/06)
Centrum voor Gelijkheid van Kansen

en voor Racismebestrijding v Firma

Feryn NV (Case C-54/07) [ECJ] . . . .
Coleman v Attridge Law

(Case C-303/06) [ECJ] .. ........
Color Drack GmbH v Lexx

International Vertriebs GmbH

(Case C-386/05) [ECJ]
Comité Interprofessionel du vin de

Champagne, De Landtsheer

Emmanuel SA v (Case C-381/05)

[ A R O
Cortefiel Servicios SA, Palacios de la

Villa v (Case C-411/05) [ECJ]
De Landtsheer Emmanuel SA v

Comité Interprofessionel du vin de

Champagne (Case C-381/05) [ECJ] . 1068
Eind, Minister voor

Vreemdelingenzaken en Integratie v

1127

(Case C-291/05) [ECJ] . . .. .. ..... 371
EU Council (Spain, intervening),

Gestoras Pro Amnistia v

(Case C-354/04 P) [ECJ]. . .. ....... 65
EU Council (Spain, intervening),

Segi v (Case C-355/04 P) [ECJ]. . .. .. 65

Vi

European Cases volume

Page

EU Council (supported by Belgium,
intervening), European Commission
(supported by the European
Parliament, intervening) v
(Case C-440/05) [ECJ]

European Commission (supported by
Spain, intervening), European
Parliament v (Case C-403/05)

European Commission (supported by
the European Parliament,
intervening) v EU Council
(supported by Belgium, intervening)
(Case C-440/05) [ECJ]

European Commission v Germany
(Case C-318/05) [ECJ]

European Commission v Sweden
(supported by Latvia, intervening)
(Case C-167/05) [ECJ]

European Commission, Akzo Nobel
Chemicals Ltd (supported by the
Council of the Bars and Law
Societies of the European Union
(CCBE), intervening) v (Joined
cases T-125/03 and T-253/03) [CFI] . ... 1

European Commission, France
Télécom SA (formerly Wanadoo
Interactive SA) v (Case T-340/03)

[CFI]

European Commission, Land
Oberdsterreich v (Joined cases
C-439/05 P and C-454/05 P) [ECJ] . . .

European Parliament v European
Commission (supported by Spain,
intervening) (Case C-403/05) [ECJ] . .

Finanzamt Bergisch Gladbach,
Schwarz v (Case C-76/05) [ECJ] . . . .

Firma Feryn NV, Centrum voor
Gelijkheid van Kansen en voor
Racismebestrijding v (Case C-54/07)
[ECJ]

Fondo de Garantia Salarial (Fogasa),
Velasco Navarro v (Case C-246/06)

France Télécom SA (formerly
Wanadoo Interactive SA) v
European Commission
(Case T-340/03) [CFI]

Freistaat Bayern, Hartmann v
(Case C-212/05) [ECJ]

Germany, European Commission v
(Case C-318/05) [ECJ]

677

935

526

556



Page

Gestoras Pro Amnistia v EU Council
(Spain, intervening)
(Case C-354/04 P) [ECJ]

Geven v Land Nordrhein-Westfalen
(Case C-213/05) [ECJ]

Hartmann v Freistaat Bayern
(Case C-212/05) [ECJ]

Hendrix v Raad van Bestuur van het
Uitvoeringsinstituut
Werknemersverzekeringen
(Case C-287/05) [ECJ]

International Transport Workers’
Federation v Viking Line ABP
(Case C-438/05) [ECJ]

Ipourgos lkonomikon, Alevizos v
(Case C-392/05) [ECJ]

Jonkman, National Pensions Office v
(Joined cases C-231-233/06) [ECJ] .

Justitiekanslern, Unibet (London) Ltd
v (Case C-432/05) [ECJ]

Land Niedersachsen, Riffert v
(Case C-346/06) [ECJ]

Land Nordrhein-Westfalen, Geven v
(Case C-213/05) [ECJ]

Land Oberdsterreich v European
Commission (Joined cases
C-439/05 P and C-454/05 P) [ECJ] . . .

Landrat des Kreises Diren, Bucher v
(Joined cases C-11/06 and C-12/06)

Laval un Partneri Ltd v Svenska
Byggnadsarbetareforbundet
(Case C-341/05) [ECJ]

Leden van de Ministerraad,

Advocaten voor de Wereld VZW v
(Case C-303/05) [ECJ] -~ - . v v v v

Lexx International Vertriebs GmbH,
Color Drack GmbH v
(Case C-386/05) [ECJ]

Maruko v Versorgungsanstalt der
deutschen Biihnen (Case C-267/06)

Mayr v Backerei und Konditorei
Gerhard Flockner OHG
(Case C-506/06) [ECJ]
Merck & Co Inc, Merck
Genéricos—Produtos Farmacéuticos
Lda v (Case C-431/05) [ECJ]
Merck Genéricos—Produtos
Farmacéuticos Lda v Merck
& Co Inc (Case C-431/05) [ECJ]
Minister voor Vreemdelingenzaken en
Integratie v Eind (Case C-291/05)
[ECJ]
Morgan v Bezirksregierung Koln
(Joined cases C-11/06 and C-12/06)

vii

Page

National Pensions Office v Jonkman
(Joined cases C-231-233/06) [ECJ] . 1017
National Pensions Office, Permesaen
v (Joined cases C-231-233/06)
[ECJ]
National Pensions Office, Vercheval v
(Joined cases C-231-233/06) [ECJ] . 1017
Nerkowska v Zaklad Ubezpieczen
Spolecznych Oddzial w Koszalinie

(Case C-499/06) [ECJ] . .« . v v v uivi s 885
Palacios de la Villa v Cortefiel

Servicios SA (Case C-411/05)

[ECIe 5 s 05 vmis e amn e sims voena 249

Permesaen v National Pensions Office
(Joined cases C-231-233/06) [ECJ] . 1017

Productores de Musica de Espana
(Promusicae) v Telefénica de
Espana SAU (Case C-275/06)

Raad van Bestuur van het
Uitvoeringsinstituut
Werknemersverzekeringen, Hendrix
v (Case C-287/05) [ECJ]

Rinau (Proceedings brought by)
(Case C-195/08 PPU) [ECJ]

Ruffert v Land Niedersachsen
(Case C-346/06) [ECJ]

Schwarz v Finanzamt Bergisch
Gladbach (Case C-76/05) [ECJ]

Segi v EU Council (Spain, intervening)
(Case C-355/04 P) [ECJ]

Skatteverket v A (Case C-101/05)
[ECJ]

Svenska Byggnadsarbetareférbundet,
Laval un Partneri Ltd v
(Case C-341/05) [ECJ]

Sweden (supported by Latvia,
intervening), European Commission
v (Case C-167/05) [ECJ]

Swingward Ltd (No 2), Boehringer
Ingelheim KG v (Case C-348/04)
[ECJ]

Telefénica de Espana SAU,
Productores de Musica de Espana
(Promusicae) v (Case C-275/06)
[ECJ]

Turpeinen (Civil proceedings
concerning) (Case C-520/04) [ECJ] . . 725

Unibet (London) Ltd v Justitiekanslern

(Case C-432/05) [ECJ] . . ......... 453
Velasco Navarro v Fondo de Garantia

Salarial (Fogasa) (Case C-246/06)

[ECIL: vw v ms ewsvnvms smsns imen 361

Vercheval v National Pensions Office
(Joined cases C-231-233/06) [ECJ] . 1017



Page Page

Versorgungsanstalt der deutschen Zaklad Ubezpieczen Spolecznych
Biihnen, Maruko v (Case C-267/06) Oddzial w Koszalinie, Nerkowska v
[ECJI. . oot 977 (Case C-499/06) [ECJ] . .. ... .. ... 885

Viking Line ABP, International
Transport Workers’ Federation v
(Case C-438/05) [ECJ] . ... ....... 127

viii



Digest of cases reported in European Cases volume

CITIZENSHIP

——Person holding nationality of a member state — Discrimination on grounds
of residence — Polish national claiming entitlement to disability pension
arising from deportation to Russia during youth - Social security
authorities refusing to pay pension on grounds applicant not residing in
Polish territory — Whether national legislation precluded by right of citizen
of European Union freely to move and reside in member states

Nerkowska v Zaklad Ubezpieczen Spolecznych Oddzial w
Koszalinie (Case C-499/06) ........ccuuuuueiiirurennennncnsssersrmnnnnnnnnn ECJ

——Person holding nationality of a member state — German nationals applying
for grants for studies at universities outside Germany — National authorities
refusing to award grants on basis that conditions in national legislation not
met — Whether national legislation precluding right of European Union
citizen to move and reside freely in member states

Morgan v Bezirksregierung Koéln, Bucher v Landrat des Kreises
Diiren (Joined cases C-11/06 and C-12/06) ........ccccevveveemnnnnnnnn ECJ

COMMISSION

——Decision — Annulment — Commission approving project giving assistance
to the Philippines to improve their border security — Decision being
adopted under Council regulation on financial and technical assistance to,
and economic co-operation with, developing countries — Whether decision
outside objectives of regulation — Whether Commission exceeding powers
conferred by regulation

European Parliament v European Commission (supported by
Spain, intervening) (Case C-403/05) .......ccccceviiinmmienneninnnnnnn ECJ

——~Framework decision - Whether framework decision made on correct legal
basis

European Commission (supported by the European Parliament,
intervening) v EU Council (supported by Belgium, intervening)
(Cas0 C-BA0/05) -uicccsisinmnsamnsininsins sunn s mtamammsnsesnsnenssaneennn ECJ

CONFLICT OF LAWS

——Jurisdiction — Civil and commercial matters — Special jurisdiction in matters
relating to a contract — Sale of goods — Several places of delivery within
state — Whether claimant entitled to sue in court of place of delivery of its
choice

Color Drack GmbH v Lexx International Vertriebs GmbH
(CASE C-386/05) .. ceunmenneineiimieaeeeaeeeansean e eennsannecnnraneaanenns ECJ

CONSUMER PROTECTION

——Comparative and misleading advertising — Characteristics of sparkling wine
ascribed to new brand of beer — Advertising between products without
designation of origin and products with designation of origin - Identifying
competitor or the goods and services being offered by a competitor —
Whether competitive relationship existing — Whether advertising of a type
of product amounting to comparative advertising

De Landtsheer Emmanuel SA v Comité Interprofessionnel du Vin
de Champagne (Case C-381/05) ......ccccciiiiiiiiiiinnncncneneeeenannn ECJ

885

851

526

489

1044

1068



CUSTOMS AND EXCISE

——Duties — Higher internal tax being imposed on wine than on locally
produced beer - Indirect protection to beer — Whether state failing to fulfil
obligations under Treaty — Whether higher tax on wine compatible with
Community law

European Commission v Sweden (supported by Latvia,
intervening) (Case C-167/05) .........c.ccciiiiiivieimnniiiiicisnnnnnnnnas ECJ 744
EMPLOYMENT

——Equal treatment in employment and occupation — Collective agreement
providing for automatic termination of employment relationship where
worker reached 65 years of age and entitled to retirement pension —
Employee reaching compulsory age and having employment contract
terminated — Collective agreement being justified on grounds of promotion
of employment — Whether national legislation discriminatory on grounds of
age

Palacios de la Villa v Cortefiel Servicios SA (Case C-411/05)....... ECJ 249

——Equal treatment in employment and occupation — Direct discrimination on
grounds of disability — Harassment relating to disability — Dismissal of
employee not herself disabled but whose child disabled - Whether
employee directly discriminated against on grounds of disability

Coleman v Attridge Law (Case C-303/06) ...........ceveemreinnmeennnnnenn ECJ 1105

———Protection of employees on employer’s insolvency — Applicant working in
Spain — Compensation being agreed for unfair dismissal - Employer
becoming insolvent — Applicant seeking to enforce agreement — Payment
being refused because not awarded by judicial decision — Directive not
being fully transposed into Spanish law by deadline — Whether state
incorrectly transposing directive — Whether protection to employees
available where insolvency occurred after transposition of directive into
national law — Whether directive having direct effect where not transposed
fully by deadline

Velasco Navarro v Fondo de Garantia Salarial (Fogasa)

(Case C-246/06) ..........eeiumiiuniiireiia e e v teaeean e eanneanaans ECJ 361
ENVIRONMENT
——Enforcement of law against ship-source pollution — Criminal penalties —
Competence of Community — Whether enforcement of law against

ship-source pollution falling under Community’s competence

European Commission (supported by the European Parliament,
intervening) v EU Council (supported by Belgium, intervening)
(Case C-440/05) ......cuuiinnmiiinciiiecraeamtrrn e rarn s ennneraaannees ECJ 489

——=Genetically modified organisms — Commission refusing derogation from
directive — Applicants failing to establish that specific problem arising in
part of territory since adoption of directive — Applicants seeking to annul
Commission’s decision — Court of First Instance dismissing appellants’
actions for annulment — Whether Court of First Instance erring - Whether
principle of the right to be heard being infringed

Land Oberdsterreich v European Commission (Joined cases
C-439/05 P and C-454/05 P) ....ccccumiiiiiiiiieceineeennnnecnnnnnens ECJ 935



EQUALITY OF TREATMENT OF MEN AND WOMEN

——=Equal pay for equal work — Compulsory occupational pension scheme —
Pension granting survivor's benefit — Entitlement of surviving spouse to
pension — Same-sex couple in life partnership equivalent to marriage —
Partner being refused survivor’s pension — Whether occupational pension
scheme constituting ‘pay’ within Community law — Whether exclusion of
life partner on basis of marriage requirement constituting discrimination
based on sexual orientation

Maruko v Versorgungsanstalt der deutschen Biihnen
(Case C-267/06) .........cuenminineininicirasaeenesre e neeemeneannnns ECJ 977

——=Equal pay for equal work — Statutory pension scheme - Air hostesses —
Grant of a pension equal to that of stewards — Payment of adjustment
contributions in a single payment - Interest payments — Obligations on
member state as a result of preliminary ruling — Whether methods for
calculating pensions discriminatory

National Pensions Office v Jonkman, Vercheval v National
Pensions Office, Permesaen v National Pensions Office (Joined
€aSeS C-231-233/06) -..oucincnmieee e eee e ECJ 1017

——Equal working conditions - Discriminatory dismissal — In vitro fertilisation —
Existence of fertilised ova — Transfer of fertilised ova whilst employee on
sick leave — Employer dismissing employee when in vitro fertilised ova not
yet transferred to uterus — Employee alleging protection as a pregnant
worker — Whether ‘pregnant worker’ within the meaning of Community
legislation before fertilised ova transferred into uterus — Whether dismissal
contrary to Community legislation

Mayr v Béckerei und Konditorei Gerhard Flockner OHG
(Case C-506/06) ..........coummnmummrneneinreeee e e e ee e mem e een ECJ 613

EUROPEAN COURT OF JUSTICE

—Jurisdiction - Common position on terrorism being adopted on police and
judicial co-operation in criminal matters — Reference for a preliminary
ruling — Whether jurisdiction to consider action for damages arising from
common position

Gestoras Pro Amnistia v EU Council (Spain, intervening)
(Case C-354/04 P), Segi v EU Council (Spain and another,
intervening) (Case C-355/04 P) ........coucmueeneeeeeeeeeeeen, ECJ 65

EXTERNAL RELATIONS

——Agreements with third countries — Switzerland — Scope of agreement —
Member state providing for exemption of tax where dividends being
distributed in an EEA member state - Exemption subject to the existence of
a taxation convention providing for the exchange of information -
Company established in a third country distributing dividends to a member
state national — Arrangement between third country and member state in
respect of taxes on income and capital — Dividends distributed from third
country company liable for tax - Whether restriction on movement of
capital between the member states and third countries — Whether national
measures impeding free movement of capital

Skatteverket v A (Case C-101/05) ......c.euunrnmemeeeeemeaneemeanenninnn ECJ 638

Xi



FREEDOM OF ESTABLISHMENT

—_Maritime transport — Ferry service running at a loss — Re-flagging of vessel
by registering in another member state to take advantage of lower wage
costs — Ability to enter into new collective agreement with trade union in
other member state — Collective action taken by trade unions against ferry
company — Trade union forcing ferry company to enter into collective
agreement — Collective agreement deterring re-flagging of vessel in
another member state — Whether the terms of collective agreement
contrary to the exercise of freedom of establishment — Whether collective
action constituting a restriction on freedom of establishment

International Transport Workers’ Federation v Viking Line ABP
(Ca80 C-ABBJ0B) .....ormnsmivsmmmansssiasssionsssnesnionnssissannsnamvmnavsases ECJ 127

FREEDOM OF MOVEMENT

—_Goods - Trade mark exhaustion — Parallel imports — Pharmaceutical
products — Re-labelling and repackaging of parallel imported products by
importer to comply with safety and marketing laws of relevant member
state — Whether and in what circumstances re-labelling and repacking
permitted — Whether different requirements for re-labelling as opposed to
repackaging — Whether onus of proof on importer to justify importation or
onus on trade mark owner to demonstrate infringement of rights

Boehringer Ingelheim KG v Swingward Ltd (No 2)
(Cage ‘C-BABIOA) . «.cxowmiusnsinnyssussin ssdnmsyian s donss ot s mivavesanmmmns ECJ 411

—Principle of non-discrimination - Income tax - National legislation
providing for a proportion of fees paid to private school in Germany to be
tax-deductible — Tax relief limited solely to school fees paid within
Germany - Fees payable to schools in other member states being excluded
from tax relief — Whether tax relief provisions compatible with Community
law — Whether Germany failing to fulfil its obligations under Community
law

Schwarz v Finanzamt Bergisch Gladbach (Case C-76/05), European
Commission v Germany (Case C-318/05) ......cccemeeeemriiiiiinnnn.. ECJ 556

——Principle of non-discrimination — Income tax — Retirement pension —
Residence in other member state — Finnish legislation — Taxation of retired
non-resident at higher rate than retired resident — Whether equal treatment
of retired citizens — Whether obstacle to freedom of movement

Civil proceedings concerning Turpeinen (Case C-520/04)............. ECJ 725

— Services — Gaming - Company established in one member state
purchasing advertising space to promote online gaming services in
another state — National legislation prohibiting such promotion -
Injunctions and criminal proceedings against advertising — Action for
compensation for damages suffered — National legislation not providing
for self-standing action to challenge compatibility of national provision
with Community law — Whether national rules must provide for effective
and interim protection of rights — Whether compatible with principle of
judicial protection under Community law

Unibet (London) Ltd v Justitiekanslern (Case C-432/05) .............. ECJ 453

Xii



FREEDOM OF MOVEMENT (CONT’D)

——Services — Posting of workers in construction industry in another member
state — National legislation laying down terms and conditions of
employment in accordance with Community legislation — Terms of
collective agreement for building sector laying down more favourable
conditions — Refusal to sign collective agreement - Collective action
commenced by trade unions — Whether foreign provider of services being
forced to sign a collective agreement compatible with the Community
legislation — Whether collective agreement contrary to the freedom to
provide services

Laval un Partneri Ltd v Svenska Byggnadsarbetareforbundet

(CaSe C-BAN/OB) iivvunyvminmnmnsmmnsms s missiwmsimessnss s ey ses s eassm ECJ

——Services — Posting of workers in construction industry in another member
state — National legislation requiring undertakings to ensure workers being
paid in accordance with collective agreement - Whether collective
agreement contrary to the freedom to provide services

Riiffert v Land Niedersachsen (Case C-346/06) ...........cccecaeeeeaen.. ECJ

INTELLECTUAL PROPERTY RIGHTS

——Internet file sharing website — Access provided by internet service provider
— Order for disclosure of identities and address of those using website —
Obligations of providers of services — Protection of confidentiality of
electronic communications — Right to effective protection of intellectual
property — Whether compatible with protection of copyright and related
rights — Whether civil proceedings against website users possible

Productores de Misica de Espafia (Promusicae) v Telefénica de

Espaifia SAU (Case C-275/06) ........cummeeiiimiiiiiiiiiacaiccnnaeanan ECJ

INTERNATIONAL TREATIES

——World Trade Organisation agreements - Enforcement by Community
judicature — Agreement providing for protection of patents — Community
legislation not developed in subject area of patents — Whether member
states competent to choose whether or not to apply agreement provisions

Merck Genéricos-Produtos Farmacéuticos Lda v Merck & Co Inc

[ E- - o b [T O ECJ

JURISDICTION

——Matrimonial matters and matters of parental responsibility — Wrongful
removal of child by mother from Germany to Lithuania — Custody of child
awarded to father in Germany — German court ordering mother to return
child to father - German court issuing certificate to enforce decision of
return — Application by mother for non-recognition of decision requiring
return of child — Urgent preliminary ruling procedure — Whether German
court entitled to certify enforceability of decision of return

Proceedings brought by Rinau (Case C-195/08 PPU) ..................

PATENT

——Minimum term of protection provided for in agreement — Legislation of a
member state providing for a lesser term — Member state amending
legislation to reflect agreement — Which term of protection is applicable —
Whether the Court of Justice can interpret provisions of an agreement —
Whether agreement provisions having direct effect

Merck Genéricos-Produtos Farmacéuticos Lda v Merck & Co Inc
(Case C-431/05) ..coereriiiieiinnneeesasessnnnnnneenesssaneaaasnannnnnas

ECJ 1145



POLICE AND JUDICIAL CO-OPERATION IN CRIMINAL MATTERS

——Common position placing group on list of groups involved in terrorist
activities — Group alleging that no means of challenging inclusion on list —
Whether able to claim damages arising from inclusion on list

Gestoras Pro Amnistia v EU Council (Spain, intervening)
(Case C-354/04 P), Segi v EU Council (Spain, intervening) (Case
Lo Ly 0 R ECJ

——Criminal procedure - European arrest warrant — Surrender procedures
between member states — Approximation of national laws — Removal of
verification of double criminality - Whether implementation by decision
valid — Whether framework decision compatible with Community law

Advocaten voor de Wereld VZW v Leden van de Ministerraad
{Case C-303/05) -..uvisvusunssnnmnssassninsissssesoins sses e sngusasesssssgis ECJ

REFERENCE TO EUROPEAN COURT

——~Reference for a preliminary ruling concerning interpretation of Community
law — Principle of equal treatment irrespective of racial or ethnic origin —
Employer publicly stating that it could not recruit immigrants —
Unidentifiable complainant - Sanctions for breach — Whether public
statement direct discrimination - Whether recruitment policy
discriminatory against candidates on grounds of race or ethnic origin

Centrum voor Gelijkheid van Kansen en voor Racismebestrijding
v Firma Feryn NV (Case C-54/07) -....ccviiinnnnnnneeereieeenneaannnnas ECJ

RESTRICTIVE TRADE PRACTICES

—lInvestigation into anti-competitive practices of undertakings — Documents
being seized — Documents containing communications between lawyer and
client - Legal professional privilege being claimed in respect of documents
- Communications between in-house lawyer and its employer — Difference
in treatment between internal and external lawyers — Whether legal
professional privilege protecting communications between in-house
lawyers and internal clients

Akzo Nobel Chemicals Ltd (supported by the Council of the Bars
and Law Societies of the European Union (CCBE), intervening)
v European Commission (Joined cases T-125/03 and
L L 3 P CFI

RULES ON COMPETITION

——Abuse of dominant position — Market for services in high-speed internet
access — Commission inquiry into development of high-speed internet
access — Predatory pricing of applicant — Larger market share than leading
competitor — Whether Commission erring in finding applicant to have
abused dominant position

France Télécom SA (formerly Wanadoo Interactive SA) v
European Commission (Case T-340/03) ........cccvuumiinmrincrnnnennns CFI

TAXATION

——Discrimination - Higher internal taxes being imposed on products from
other member states — Different tax treatment of beer and wine — Taxation
liable to protect other products indirectly — Prohibition on discrimination
between imported products and competing domestic products — Whether
higher tax on wine influencing market — Whether tax system illegally
discriminating against wine

European Commission v Sweden (supported by Latvia,
intervening) (Case C-167/05) -.......ccuumuinmeinmiierinerimreanraaneanns ECJ

Xiv

65

317

1127

677

744



WORKERS

——Freedom of movement — Concept of ‘normal residence’ — Member of
armed forces posted temporarily to another member state for official task
of definite duration — Tax exemptions applicable to permanent importation
of personal property from another member state where normal residence
transferred to that member state — Excise duties and registration tax
imposed on importation of private vehicle from other member state —
Whether ‘normal residence’ transferred to other member state for duration
of task

Alevizos v Ipourgos lkonomikon (Case C-392/05) .........ccccceenenn... ECJ 772

——Freedom of movement - Frontier workers — German national residing in
Austria with family but working in Germany - Social and tax advantages in
Germany for migrant workers — Whether worker being entitled to claim
status as migrant worker

Hartmann v Freistaat Bayern (Case C-212/05) .......ccccvveveeeenennnnns ECJ 1166

——Freedom of movement — Provision of child-raising allowance subject to
conditions of residency and hours worked - National residing in the
Netherlands undertaking minor employment in Germany - Refusal of
German child-raising allowance on grounds of not having permanent or
ordinary residence in Germany — Whether residence criteria compatible
with Community law — Whether refusal justifiable on grounds of minor
employment and lack of connection with German society

Geven v Land Nordrhein-Westfalen (Case C-213/05) ................... ECJ 1196

——Freedom of movement - Right of residence for child who is a third country
national — Child residing with Community worker in member state of
employment - Community national returning to member state where he is
national — Child being refused residence permit — Whether obligation for
worker's member state of origin to grant right of residence to family
member who is a third country national - Whether such obligation where
worker does not carry on any effective and genuine activities

Minister voor Vreemdelingenzaken en Integratie v Eind
(Case C-291/05) ....cuennieiniiieee e e e e e e e e eem e e e e ena ECJ 371

——Freedom of movement - Rights of dependants - Non-working Austrian
wife living with German husband in Austria - Husband migrant worker
working in Germany — Wife being refused German child-raising allowance
as not residing in that member state - Whether national legislation
discriminating against non-working spouse of migrant worker

Hartmann v Freistaat Bayern (Case C-212/05) ........c.ccccveeeenn..... ECJ 1166

——Freedom of movement — Social security - Incapacity benefit to disabled
young people — Provision of benefit subject to condition that person
receiving benefit resident in member state paying allowance — Dutch
national taking up residency in Belgium — Whether special non-contributory
benefit with result that benefit could not be paid to person residing outside
member state

Hendrix v Raad van Bestuur van het Uitvoeringsinstituut
Werknemersverzekeringen (Case C-287/05) .......cccceueeneenennenn.. ECJ 286

XV



CFl Akzo Nobel v Commission 1

Akzo Nobel Chemicals Ltd and
another (supported by the Council of
the Bars and Law Societies of the
European Union (CCBE) and others,

intervening) v European Commission
(Joined cases T-125/03 and T-253/03)

COURT OF FIRST INSTANCE OF THE EUROPEAN COMMUNITIES (FIRST CHAMBER,
EXTENDED COMPOSITION)

JUDGES COOKE (PRESIDENT), GARCIA-VALDECASAS, LABUCKA, PREK AND CIUCA
28 JUNE, 17 SEPTEMBER 2007

European Community — Restrictive trade practices — Investigation of undertakings —
Investigation into anti-competitive practices — Documents being seized — Documents
containing communications between lawyer and client — Legal professional privilege
being claimed in respect of documents — Communications between in-house lawyer and
its employer — Difference in treatment between internal and external lawyers —
Whether legal professional privilege protecting communications between in-house
lawyers and internal clients.

The Commission of the European Communities adopted a decision whereby
they ordered the applicants to submit to an investigation that sought evidence
of any anti-competitive practices. That investigation was carried out by
Commission officials on the basis of the decision that ordered the investigation
at the applicants’ premises. During the investigation the Commission officials
took copies of a considerable number of documents. In the course of those
operations, the applicants’” representatives informed the Commission officials
that certain documents were likely to be covered by the protection of
confidentiality of communications between lawyers and their clients, legal
professional privilege (LPP). The leader of the investigating team briefly
examined the documents in question, with a representative at their side.
During the examination of the documents in question, a dispute arose in
relation to five documents. Some of the documents were exchanges between
the general manager of one of the applicants and one of its co-ordinators for
competition law, who was enrolled as an Advocaat of the Netherlands Bar and
was a member of the applicants’ legal department, employed by that
undertaking on a permanent basis. The applicants claimed that those
documents were covered by LPP because the lawyer involved was a member of
the Bar even though he was a salaried employee of the company. After
obtaining the applicants’ observations concerning the first two documents, the
Commission officials were not in a position to reach an immediate final
conclusion as to whether the documents should be privileged. They therefore
took copies of them, and placed them in a sealed envelope which they took
away on completion of the investigation. The applicants identified those two
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documents as ‘Set A’. After examining the last three documents and obtaining
the applicants’ observations, the head of the investigating team took the view
that they were definitely not privileged. Consequently, the investigator took
copies of them and placed the copies with the rest of the file, without isolating
them in a sealed envelope. The applicants identified the three documents as
‘Set B’. The applicants sent the Commission a letter setting out the reasons
why, in their view, the documents in Set A and Set B were protected by LPP.
The Commission informed the applicants that their arguments were
insufficient to show that the documents in question were covered by LPP. The
applicants brought an action seeking, inter alia, the annulment of the
Commission’s decision that ordered the applicants to submit to an
investigation; and the return of the disputed documents. The Commission
rejected the applicants’ request for the return of the documents, and gave
notice of its intention to open the sealed envelope containing the documents of
Set A. The applicants brought an action for the annulment of that rejection.
The Court of First Instance of the European Communities decided to open the
oral procedure where all parties presented oral arguments and answers to oral
questions put by the Court of First Instance. The applicants claimed, inter alia,
that the court should annul the rejection decision and return the disputed
documents and not use their content in any way. Moreover, the applicants
alleged, inter alia: (i) that the procedures relating to the application of LPP had
been infringed; and (ii) that LPP had been unjustifiably refused in relation to
the five documents in question.

Held — The argument concerning the extension of the personal scope of
protection of LPP between lawyers and their clients to include in-house
counsel was rejected. The court refused to go beyond the limits that had
already been laid down in previous case law which expressly held that the
protection accorded to LPP only applied to the extent that the lawyer was
independent, ie not bound to his client by a relationship of employment and
expressly excluded communications with in-house lawyers. The requirement as
to the position and status as an independent lawyer, which must be met by the
legal adviser from whom the written communications which might be
protected emanate, was based on a concept of the lawyer’s role as
collaborating in the administration of justice by the courts and as being
required to provide, in full independence, and in the overriding interests of the
administration of justice, such legal assistance as the client needs, a third party
in relation to the undertaking that received the advice. The court pointed out
that an examination of the laws of the member states showed that, even
though it was the case that specific recognition of the role of in-house lawyers
and the protection of communications with such lawyers under LPP was
relatively more common today than when the judgment in earlier cases were
handed down, it was not possible to identify tendencies which were uniform or
had clear majority support in that regard in the laws of the member states. A
comparative examination of laws showed that a large number of member
states still excluded in-house lawyers from protection under LPP. In addition, in
certain member states, the issue seemed not to have been decided
unequivocally or definitively. Furthermore, a considerable number of member
states did not allow in-house lawyers to be admitted to the Bar or Law Society
and, accordingly, did not recognise them as lawyers established in private
practice. Moreover, even in countries which did permit that possibility, the fact
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that in-house lawyers were admitted to a Bar or Law Society and were subject
to professional ethical rules did not always mean that communications with
such persons were protected under LPP. The evolution of competition law
since those earlier judgments did not justify an alteration of that case law, it
was not contrary to the principle of equal treatment or the free movement of
services. Furthermore, it was held that the Commission had infringed the
procedure for protection under LPP by having forced the applicants to allow a
cursory look at the documents in Set A and the manuscript notes in Set B and
by reading the documents in Set B without having given the applicants the
opportunity to have contested the rejection of their claim to protection in
respect of those documents before the court. The undertaking concerned was
not bound to reveal the contents of the documents when presenting the
Commission officials with relevant material of such a nature as to demonstrate
that the documents fulfil the conditions for being granted LPP. Accordingly, an
undertaking subject to an investigation was entitled to refuse to allow the
Commission officials to take even a cursory look at one or more specific
documents which it claimed to be covered by LPP, provided that the
undertaking considered that such a cursory look was impossible without
revealing the content of those documents and that it gave the Commission
officials appropriate reasons for its view. Where the Commission considered
that the material presented by the undertaking was not of such a nature as to
prove that the documents in question were confidential, the Commission
officials may place a copy of the document or documents in question in a
sealed envelope and then remove it. That procedure enabled risks of a breach
of legal professional privilege to be avoided while at the same time it enabled
the Commission to retain a certain control over the documents forming the
subject matter of the investigation and avoiding the risk that the documents
would subsequently disappear or be manipulated. Furthermore, where the
Commission was not satisfied with the material and explanations provided by
representatives of the undertaking for the purposes of proving that the
documents concerned were covered by LPP, the Commission should not read
the contents of the documents before it had adopted a decision that allowed
the undertaking to refer the matter to the Court of First Instance or to make
an application for interim relief. Having regard to the particular nature of the
principle of LPP, the purpose of which was both to guarantee the full exercise
of individuals’ rights of defence and to safeguard the requirement that any
person must be able, without constraint, to consult his lawyer, the court
considered that the fact that the Commission read the content of a confidential
document was in itself a breach of this principle. The protection of LPP went
beyond the requirement that information provided by an undertaking to its
lawyer or the content of the advice given by that lawyer could not be used
against it in a decision which penalised a breach of the competition rules (see
paras 82, 83, 85, 86, 95, 101, 166, 167, 170, 171, 177, below); AM ¢~ S Europe Ltd
v EC Commission Case 155/79 [1983] 1 All ER 705 applied.

Notes
For legal privilege, see 47 Halsbury’s Laws (4th edn) (2001 reissue) para 380.
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