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PREFACE TO THE SEVENTH EDITION

It is now 42 years since Dennis Lloyd published his pioneering textbook.
My own involvement in the book goes back nearly 30 years—and five
editions. Each successive new edition has contained substantial new
writing and a large number of new extracts from key writings. This
edition is no exception. Virtually every chapter contains new introductory
and critical comment, in most cases to take account of new thinking and
new literature. Hart’s “Postscript” was published as the last edition of
this book went to print. No account could be taken of it last time (though
some criticism of Dworkin in it is consistent with what has appeared in
several editions of Lloyd). In this edition it is considered in some detail.
However, there is no extract from it. It was Dennis Lloyd’s view—and it
is mine—that if students read only one book in full it should be The
Concept of Law. For this reason we have never used extracts from this
classic source. Not surprisingly the “Postscript” has engendered much
critical comment: indeed, much of the excellent new journal Legal Theory
has been devoted to assessments of it. There is greater emphasis in this
edition also on the important writings of Hart’s successor Raz.

This edition contains two new chapters: one on Theories of Justice—a
range of theories from Rawls, Nozick and Dworkin to economic theories
and feminist examples—is discussed in a substantial text and new extracts
are included from Dworkin, Sandel, Posner and Iris Marion Young.

There is a new chapter also on Critical Race Theory with a re-
presentative sample of new extracts from CRT and also from the LatCrit
movement. It has often been said that jurisprudence is a mansion with
many rooms. It is also one upon which a new extension is built every
decade or so!

Apart from Hart’s “Postscript” the most significant books to appear
since the last edition of Lloyd are—and 1 have to add in my opinion, of
course—Habermas’s Between Facts and Norms, Jules Coleman’s The
Practice of Principle, Roberto Unger’s What Should Legal Analysis Be-
come? And Brian Tamanaha’s Realistic Socio-Legal Theory. This is not to
underestimate Joseph Raz's Ethics In The Public Domain or Ronald
Dworkin’s Sovereign Virtue, but both of these books were based largely
on material published before 1994. This new edition contains extracts
from all of these books except Habermas’s (where a short article by
Habermas summarising the themes of Berween Facts and Norms is a
particularly convenient substitute—Habermas is a difficult author from
whom to mine an extract!). There are new extracts also from Stephen
Perry—his article in “Legal Theory” offers I believe major critical in-
sights into Hart and indeed modern positivism; from Matthew Kramer;
from Roger Cotterrell and David Nelken (their debate about the role of
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the sociology of law is eye-opening); from Robert Alexy (the best entrée
into Radbruch and thus the Hart-Fuller debate that 1 have seen, and an
excellent teaching instrument); from Stanley Paulson (on Kelsen); from
Dennis Patterson (on postmodernism); from Susan Moller Okin, Niki
Lacey and Joanne Conaghan (on feminist jurisprudence); from Larry
Alexander and Ken Kress (on Dworkin and principles).

The book contains new sections on the obligation to obey law, on the
legal enforcement of morality, and on precedent’s justifications. Also
included in the book for the first time are discussions of legal process, of
legal pluralism, of the private-public dualism, of corrective justice and of
cultural pluralism and women’s rights. There are extracts from John
Finnis and Joseph Raz to introduce students to the problem of evaluation
in legal theory (Julie Dickson’s excellent Evaluation In Legal Theory was
published too late for any account to be taken of it this time).

This new edition combines the old and the new. Thus, there is more
Finnis, Raz and Dworkin than in the previous edition and more dis-
cussion of Hart. There is an important new essay by Sir Neil MacCor-
mick on the jurisprudential implications of the U.K.’s European
accession. And the book retains chapters on Scandinavian Realism and
Marxism: both have intrinsic interest, insight and value, and it would be
as wrong to dispense with them as it would have been as wrong for a
nineteenth century “Lloyd” to have omitted natural law. But alongside
such well-tried favourites are names which will be new to most readers of
this edition: apart from several already mentioned, 1 would draw atten-
tion to Robin Barnes, Kevin Johnson and Berta Experanza Hernandez-
Troyol, all of whom are extracted in the Critical Race Theory chapter.

Of course, whatever the pretensions to comprehensiveness, there will
be omissions. The new edition barely touches on law and literary theory
or the implications of globalisation (the subject of a new series of essays
by William Twining). There is no discussion of the jurisprudence of cy-
berspace and too little on the “law and ...” phenomenon (nothing on law
and science, law and religion, law and geography). The implications of
chaos theory for law is overlooked. There was no room to include such
significant contemporary thinkers as Brian Bix, David Dyzenhaus, Ger-
ald Postema or Jeremy Waldron—and I regret this. I nevertheless believe
that this new edition offers students and teachers alike an excellent as-
sortment of the best in classic and contemporary juristic writing, a wide-
ranging compendium of legal thought. It is important that authors
should be read in the original and Lloyd continues to give students this
opportunity. Once appetites are whetted—and it is hoped that the in-
troductory texts will assist this—whole libraries of jurisprudence are there
to be sampled and enjoyed.

This edition could not have been produced without the help and as-
sistance of colleagues at UCL and elsewhere. I owe also a particular debt
of gratitude to Anita Garfoot, without whose secretarial and organisa-
tional skills this edition could not have been produced (and without
whose knowledge of classical Greek a spelling error dating from the first
edition would not have been eradicated!).

M. D. A. Freeman
July 2001
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The aims of this book can be stated quite simply. They are, first, to
provide the student of jurisprudence with a textbook which will enable
him to become acquainted with the theories, attitudes, and insights of
leading jurists from selected texts culled from their own writings. In the
second place, an attempt is made to afford him a coherent picture of the
subject, by means of a full commentary setting out the background and
inter-connections between the differing approaches, and a critical ap-
praisal of the viewpoints illustrated in the selected texts. This is done by
means of introductory chapters to each section of the book, as well as by
way of annotations to the texts themselves.

Present-day textbooks of jurisprudence, by attempting to summarise at
second-hand the views of a great number of leading writers, tend not only
to reduce themselves to a repertory of schools of thought, but inevitably
to lose the distinctive flavour of the particular writers it is sought to
epitomise. It is therefore hoped that a book in the present form will
provide the student with the stimulation of sampling the actual style of
those whose ideas he is studying. This is not to say of course that all the
styles represented in this volume are admirable in themselves. Far from it.
But at least they do afford the student firsthand contact with an author’s
own thoughts expressed in his own way. Le style c’est I'homme. And
among the many authors whose viewpoints are contained in this volume
it seems reasonable to suppose that a few students at least will find some
passages which will strike a sufficient chord in their own minds to pro-
voke them into reading more of the writings of authors to whom they
have proved responsive. At least it seems to me that the existing plan may
achieve more, in encouraging the serious student to range beyond the
covers of his chosen textbook, than will a series of potted summaries.
And for those who find themselves unable or unwilling thus to enlarge
their range of reading, it is hoped that the fare contained in this volume
will provide a more educative study of its subject matter than the tradi-
tional approach.

As 1 have attempted to indicate, this is not a book of readings on the
American pattern, though it obviously owes a good deal of inspiration to
that familiar transatlantic aid to learning. Where it differs principally is in
the fullness of the accompanying commentary, by which I have striven to
give a coherence to the book as a whole, and thus enable it to be read
through as a self-contained textbook, and not simply to be used as an
ancillary aid to a course of lectures or seminars. Nevertheless it is hoped
that it may also be found of service for that purpose too, particularly by
affording scope for discussion of the actual writings of the authors
quoted.
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In making my selection 1 have been influenced by certain objectives
which seemed to me desirable. Thus I have placed a particular emphasis
on modern developments, while endeavouring at the same time to set
these in their relationship to the main streams of Western legal thought.
Again I have attempted to emphasise the more universal aspects of the
subject by giving full space to the viewpoints of leading jurists in other
Western countries, whether from the continent of Europe or of America.
Harold Laski once wrote of English jurisprudence that it “still does little
more than ring the changes on the ideas of Jeremy Bentham and Sir
Henry Maine”.! Such a view may seem not a little unjust at the present
day, and though (as will be seen in the pages that follow), I am not among
those who desire to denigrate either Bentham or Austin, I do attempt to
evaluate the contributions of those eminent writers for our modern
atomic age. At the same time, while allowing foreign jurists to speak for
themselves in their own context and sometimes at considerable length, I
have not hesitated to essay an evaluation of those writers from the
standpoint of an English lawyer desirous of seeing what fresh insights he
may learn from them, and their relevance to his own legal community.
Also in selecting passages I have aimed — though not consistently — at
providing long extracts from a few authors rather than a series of short
passages from a great many. In this way I feel the student is given the
opportunity of coming more adequately to grips both with the style and
approach and the extended argument of the writer in a way that cannot
be provided by very short extracts. For this purpose, too, 1 have not
sought to select what may be called “purple passages”, but those which
set forth the core or certain essential features of the writer’s approach. In
this connection I am very mindful of Holmes’ saying: I care nothing for
the systems — only for the insights”.? It is these which, more than sus-
tained argument, often afford the most illumination, and we must always
guard against a tendency to depreciate their originality when uttered,
because they may since have become part of our current mental coinage. 1
have also quoted from leading judgments both English and American
where these seemed effectively to illustrate or expound an important
approach: only severe limitations of space have prevented me from doing
this as often as I could have wished.

Throughout this volume signs will be found of the controversy — an-
cient in lineage but as vital as ever — between the positivists and the
natural lawyers. In a recent essay on “The present position of Jur-
isprudence in the United States”,” Professor Jerome Hall has written that
“the most striking fact about current national developments is the rise of
natural law philosophies almost everywhere. England, Sweden, and
Denmark are among the few countries which do not participate in this
world movement. The contrast is sharpest in England where, despite
Maine and Pollock, Austin continues to reign. Indeed Austin’s im-
perative theory has been subjected to logical positivism, and the product
is a nominalist jurisprudence which reflects the view that logical analysis
is the only function of jurisprudence.” Despite these strictures I am not

American Democracy (1949), p. 66.
Holmes-Laski Letters, 1, 300.
(1958) 44 Virginia L.R. 321.

W -
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ashamed to affirm that my own allegiance is with the positivists, but lest it
be thought that this implies acceptance of what Jerome Hall calls “a
nominalist jurisprudence” 1 feel called upon to say something here of my
own position.

The recent emphasis on the linguistic nature of philosophical problems
stems principally in England from the overwhelming influence of the
Cambridge philosopher, Ludwig Wittgenstein.* His approach, which is
often wrongly called logical positivism, was aimed at showing how phi-
losophical puzzlement is frequently due to confusions of language.
“Philosophy is a battle against the bewitchment of our intelligence by
means of language.” And in answer to the question, “What is your aim
in philosoghy?”, the reply is given, “To show the fly the way out of the
flybottle.”” Wittgenstein’s later developments, which have proved so
pervasive in almost every field of thought, including even legal theory,
mainly occurred in the 1930s, but owing to his unwillingness to publish
his own writings, the details of his thought and method were little known
at that time outside a small circle in Cambridge. It was my good fortune
to meet Wittgenstein and attend his seminars when I was in Cambridge,
during the years 1935 and 1936, on the introduction of my friend, Francis
Skinner (one of Wittgenstein’s closest associates and followers up till the
time of Skinner’s lamented early death in 1938). The force of Wittgen-
stein’s thought and personality could hardly fail to make some impact
even on one who, like myself, was quite unequipped to assess their sig-
nificance. Certainly as a lawyer I was naturally intrigued with the im-
plications of this approach for legal thinking. Soon after, however, legal
practice and a long absence on war service took me far from these eso-
teric regions, though an article I published in the Law Quarterly Review in
1948 was a reflection of the continuing influence of this approach.” Since
the war, and particularly with the posthumous publication of Wittgen-
stein’s later works, the impact of his influence has spread very widely, and
far beyond the field of purely philosophical speculation.

The present author writes as a lawyer and not as a philosopher, and is
fully conscious of his lack of competence to evaluate philosophical the-
ories. At the same time their impact on legal, as on other fields, cannot be
altogether denied, as the contents of this volume sufficiently testify. It
always seemed to me, from my Cambridge days, that the value of this
new “‘Socratic”” method, as strikingly demonstrated to us by Wittgenstein
himself, was in its ability to clear up linguistic confusions, to get rid of
“puzzlement”, as we were constantly told. Wittgenstein, so far as I could
see, claimed no more than this, and it seemed to me that his method
might well prove apt for showing how some of the more philosophical
aspects of legal thinking, such as the concept of corporate personality,® as

But this itself is linked with the empirical tradition which has been dominant in English
philosophical thought from Hume to Bertrand Russell.

L. Wittgenstein, Philosophical Investigations, 47e.

Ibid, 103e.

‘Reason and Logic in the Common Law’ (1948) 64 L.Q.R. 468.

Chap. | of my Unincorporated Associations (1938) owes something to this approach.

® N o w
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well as general thinking about law, might benefit from his “purgative”
approach.’

Since the war, however, developments have taken place which, though
derived from Wittgenstein, seem to me, to a greater or lesser extent, to
distort his teaching, or seek to press it further than it will go. I have in
mind here the tendency in some quarters to try to resolve all problems
into purely linguistic ones, and to try to build up a positive body of
knowledge by purely linguistic analysis. As I have said, I am a lawyer and
not a philosopher, and I do not presume to embark on matters of high
philosophy. I confess, however, that I am not persuaded, as a lawyer, that
it is possible or desirable to resolve fundamental legal problems in purely
linguistic or analytical terms. What is, however, of first importance is to
avoid confusions or misunderstandings which have their roots in the
misuse of language. For my part I am doubtful whether Wittgenstein’s
message goes beyond this, and certainly not for the lawyer, whatever may
be the case for the purely speculative philosopher. But while, therefore, I
agree with Jerome Hall that logical analysis is not enough — and with all
respect to him, I take leave to doubt whether any English positivist would
wish to take up so extreme a position'® — it seems to me that the natural
law developments, which Hall discerns so widespread outside the purlieus
of these benighted islands, will also benefit from a little of Wittgenstein’s
purgative method. At the same time I have endeavoured, within the limits
of space of this volume, to give full scope to the natural law viewpoint,
for its importance, whether we accept it or not, cannot be gainsaid. In this
section of the book I have therefore given examples of natural law
thinking at many different periods, and in particular quoted modern
authors who have attempted to adapt this line of thought to modern
conditions, with what success must be judged by the reader.

But Legal Positivism, it may still be said, is not enough. And certainly
if reduced to mere verbal analysis, this may be so. But must it be treated
so narrowly? Does it necessarily mean no more than the arid study of
linguistic forms? Certainly not for Bentham or Austin, who fully re-
cognised the need to take account of human values and man’s social and
economic needs, though admittedly their approach, in accordance with
their times, was far more abstract than would satisfy a modern socio-
logical jurist. What, however, I desire to maintain is that there is nothing
inconsistent or incompatible with a positivist outlook, in acknowledging
the essential role of human values in law and human society. What the
positivist rejects is neither valuations nor their effect on human institu-
tions, but only the logical or practical possibility of establishing a scale of
absolute values which govern mankind universally without distinction of
time or place. Since, however, those who maintain this position regard it
not so much as a question of logic or practice but of feeling or intuition, it
is evident that the debate is likely to remain inconclusive. What matters,
however, are the ideas which at different times are accepted and impel
men to action, and if it is true that “‘the law is a museum of philosophical

? Butit is as well to remember Holmes™ admonition that ‘philosophising about the law does

not amount to much until one has soaked in the details’ — HolmesLaski Letters, IL 1253.
10 Pace also E. McWhinney, who has referred to ‘some’ (unspecified) English law schools as
‘bogged down in rather trivial problems of linguistic analysis’: (1958) McGill L.J. 213, 218.
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concepts which men not primarily interested in philosophy have found in
practice to be valid”,'" one cannot ignore any operative concepts in that
field, however much they may be open to question.

One result of the positivist school of law which derived from Bentham
and Austin was that legal science became, both in the minds of practi-
tioners and jurists, rigidly demarcated from other studies, and this led to
the notion that legal problems could be solved purely in terms of legal
analysis without regard to other fields of study and in rather lofty dis-
regard of external considerations.'? This certainly was very far from the
aim of either Bentham or Austin, nor was it by any means invariably
reflected in the writings or judgments of many of the distinguished jurists
and judges who broadly accepted the Austinian approach. The rise of the
modern sociological school has restored much of the original objective
(but not the dogmas) of the earlier utilitarians, and has made conspicuous
— if not so far outstandingly successful — attempts to link legal thought
with developments in other subjects, such as anthropology, psychology
and sociology. This has been by no means a oneway traffic, for other
branches of learning at the present day have found some fertile insights
and illumination from the study of jurisprudence and the working of legal
systems or institutions. Although, in a work of these limited proportions,
there can be but little space for such sorties, I have where possible en-
deavoured to introduce occasional material from nonlegal writings where
these can throw light on current trends of thought or the connection of
legal thinking with related fields of study.

It should be observed that some of the original notes to the selected
texts have been omitted wholly or in part where this seemed desirable for
the present purpose. No indication has been given of particular omissions
of such notes, as this would have been unduly cumbersome. Original
notes to the selected texts which have been retained are clearly distin-
guishable from my own annotations to the texts, as the latter are always
enclosed in square brackets.

Lastly I would like to express my gratitude, in no perfunctory sense, for
the most helpful cooperation I have been accorded, at every stage of the
production of this book, by the publishers, Messrs. Stevens & Sons, and
especially by my friend Mr. Hilary Stevens himself.

DeNNIS LLoyD
LoNDON
SEPTEMBER, 1959

"' Rebecca West, Sunday Times, May 25, 1958.

'2 1t is this form of socalled legal positivism that has earned so many transatlantic strictures,
from Pound’s ‘Mechanical Jurisprudence’ in 1908 (8 Col. L.R. 605) to McWhinney in
Canadian Jurisprudence (1959), p. 10. It would almost seem that positivism is a ‘dirty’
word in America, with overtones that it lacks in this country.
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