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Preface

In his 1848 Preface to A Treatise on Death Punishments, Frangois Guizot wrote, ‘I
think the present time is favourable for ... attacking the use of capital punishment’
(Guizot 1848, 249). A survey of the history of anti-death penalty discourse
reveals a consistent lineage of optimistic voices arguing against the imposition of
the punishment: and as such, in each generation, the ‘present time’ was thought
favourable for attack. From the great oratory of Diodotus in 427 BCE, who against
Cleon’s call for the execution of the Mytilenians for revolting against Athens,
asked, ‘[i]f we are sensible people, we shall see that the question is not so much
whether they are guilty as whether we are making the right decision for ourselves’
(Thucydides 1972, 219). Diodotus was making a principled argument against the
punishment which was grounded in whether the punishment was ‘right’ for the
Athenians. His position could be seen as a pre-liberal statement rendering the
punishment ‘illegitimate’, and also, perhaps, the vast scholarship available to us
today which renounces any claim to the death penalty’s special deterrent quality
can be seen as emanating from Diodotus when he argued:

One of Cleon’s chief points is that to inflict the death penalty will be useful to us
in the future as a means of deterring other cities from revolt; but I, who am just as
concemned as he is with the future, am quite convinced that this is not so ... [w]e must
not, therefore, come to the wrong conclusions through having too much confidence in
the effectiveness of capital punishment (ibid 219, 221).

In 63 BCE, Cicero spoke in defence of Gaius Babirius. His passion for the
campaign against the death penalty was clearly demonstrated, and he argued that
honour should be bestowed upon his fellow Roman abolitionists when he stated:

Nothing in the world could give me greater satisfaction than the knowledge that [ myself,
during this present consulship of mine, had succeeded in expelling the executioner from
the forum ... But instead the glory belongs in the first place, citizens, to our ancestors
who, at the time when they drove out the kings, expunged every trace of their cruel
ways from among the Roman people that had now become free. And, secondly, the
credit belongs to a whole host of courageous men — the men who were determined
that this freedom of yours should not be tainted by barbarous punishments, but should
instead rely on the very leniency of its laws for its protection (Cicero 1990, 273).

Such ‘courageous men’ presented their arguments, sometimes at the expense of
their own lives, against the all powerful sovereigns, and the abolitionist mantel
had been passed down the generations. Particular significance for the modern day
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movement must be given to the great work of the Enlightenment humanists Cesare
Beccaria and Voltaire, and the utilitarian position provided by Jeremy Bentham.
In many ways, their work can be seen as a moulding of the ancient arguments to
provide a humanistic, ethical, political and philosophical position.

Each generation has to be reminded of the vicissitudes of this ‘barbarous
punishment’ and consequentially, the governments of the world have become
more sympathetic to the genealogy of these cogent claims (see Megivern 1997).
In our postmodern period, the scholarship, judgeship and campaigning of inter
alia Hugo Bedau, Austin Sarat, William Schabas, Franklin Zimring, Roger Hood,
Albie Sachs, Arthur Chaskalson, William Brennan, Thurgood Marshall, and Eric
Prokosch, has sought to take a stand against the retentionist claim. It is significant
that the anti-death penalty chorus is continuously de-legitimising the sovereign
arguments of the ‘right’ to impose the punishment, and also, operating to dismantle
the ‘power’ to execute.

This vast historical discourse can be seen as intrinsically contributing to a
unique epoch of global penal history when on 18 December 2007, the very first
United Nations General Assembly resolution to renounce the death penalty was
adopted.' Point two of the resolution ‘[c]alls upon all states that still maintain
the death penalty to ... (d) Establish a moratorium on executions with a view to
abolishing the death penalty’. The collective campaigns in the United Nations,
by the abolitionist governments, the European Union, the Council of Europe, and
various nongovernmental organisations, such as Hands Off Cain and Amnesty
International, finally brought about this historical United Nations decision. It was
a moment of jubilation for the global anti-death penalty community.

Roger Hood, in his Introduction to this book, and William Schabas, in Chapter
2, outline this resolution. However, both note points of caution. They state that
there is still a way to go before witnessing global removal, as the General Assembly
was not unanimous on the resolution. A careful reading of the resolution reveals
that it should be interpreted as providing part of a pedagogical instruction for
sovereign states on contemporary global penological standards. The resolution’s
value is demonstrated through its creation of a global ‘norm’ identifying that
the punishment is no longer to be accepted as a legitimate aspect of sovereign
rule. Also, the resolution is a reminder to those states which have removed the
punishment that this abstention is to be continued.

All the contributors to this book provide a valuable engagement, in various
ways, with the abolitionist pedagogy and they demonstrate that an educative
process is still required. Perhaps the most poignant example for this need in
our recent history was the execution of Saddam Hussein on 30 December 2006.
The verbal condemnations by the international community, including the United
Nations and the European Union, were powerless to prevent him being hanged.
Hence, the global abolitionist trend and the General Assembly resolution, must be
Jjuxtaposed against the ‘utter fiasco’ (Scharf 2007, 259) of the former Iraqi leader’s

1 Moratorium on the use of the death penalty, UN Resolution, A/C.3/62/1..29.
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execution.? Indeed, Renate Wohlwend, the former rapporteur to the Committee on
Legal Affairs and Human Rights, of the Parliamentary Assembly of the Council
of Europe, noted ‘[r]ight now, the scandalously blunderous way in which Saddam
Hussein and his henchmen were executed in Iraq provides an excellent prompt to
demand an end to executions, once and for all’ (Wohlwend 2007).

To heed to Wohlwend’s call the international movement to abolish the death
penalty must demonstrate that the international and municipal laws which remove,
or call for removal, fundamentally provide a paradigmatic platform from which
a multi-disciplinary discourse, of inter alia, political philosophy, criminology,
sociology, culture, religion, ethics, feminism, anthropology and history, can be
used to combat a sovereign’s will to impose the punishment. The execution of
Saddam Hussein demonstrates that the anti-death penalty discourse has not yet
reached its threshold. However, the current situation may be read in that although
it has not yet severed the sovereign power and right of application, it is getting very
close to a universal suspension. This book engages with the continuous need to
demonstrate that the world should do without the repugnant punishment of death.

Jon Yorke
Guildford
Summer, 2008
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