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PREFACE

This book is a revised, updated and expanded version of my PhD thesis which was
completed at the University of Melbourne between 2007 and 2010. I am grateful
that I was given an Australian Postgraduate Award by the Australian Government,
without which I would not have been able to complete my PhD.

In this book, I advance an interpretive theory of the law which is intended to
enhance our understanding of the existing law of disgorgement damages for breach
of contract. Of course, such damages are not presently available in Australia, but 1
argue that the award of the remedy of an account of profits (or ‘disgorgement dam-
ages’) for breach of contract is justifiable in some circumstances, and that an award
can be situated within orthodox contract law principle and cases. It is important to
note that disgorgement damages will not be available for all breaches of contract
under my scheme: the availability of disgorgement depends in part upon the nature
of the claimant’s interest in performance of the contractual obligations and the
availability of a substitute performance (either through an award of compensatory
damages or through an award of specific relief).

Simply, I argue that disgorgement damages are available in two main categories
of case: the ‘second sale’ cases, where the defendant breaches his contract with the
claimant to make a more profitable contract with a third party; and the ‘agency
problem’ cases, where the defendant promises the claimant he will not do a par-
ticular thing, and the claimant finds it difficult to supervise the performance.

Ifocus on the law of Australia and England and Wales, although there are refer-
ences to material from all common law jurisdictions, including the recent US
Restatement (Third) of Restitution and Unjust Enrichment. | have considered
material available to me before 1 October 2011.

I am extremely grateful to my two PhD supervisors, Professor Michael Bryan
and Professor Andrew Robertson at the University of Melbourne, who have given
me encouragement, support, friendship and valuable suggestions as to how to
improve my work. I have learned an immense amount from them, and I am very
grateful for their guidance. In addition, I would like to thank my thesis examiners,
Professor Graham Virgo and Professor Mitchell McInnes, for their insightful sug-
gestions and timely, generous feedback on my thesis. Similarly, I found the sug-
gestions and comments of Hart’s anonymous reviewer extremely useful.

The following friends and colleagues have been kind enough to discuss ideas
with me over the past four years: Matthew Harding, Megan Richardson, Elise
Bant, Ralph Cunnington, Rob Chambers, James Edelman, Ross Grantham, ‘Rip’
Verkerke, David Brennan, Jeannie Paterson, Helen Dale, Anna Thwaites and
Nicole Rich.
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I am also very grateful for the assistance of the Law Research Service at the
Melbourne Law School Library, particularly Robin Gardner, Claire Kelly, Tom
Kavanagh, Tom Andrews and Chris Lum. Thank you also to the team at Hart
Publishing for their professionalism and support — a pleasure to deal with!

I would not have been able to finish either my PhD or this book without the
support of my parents, parents-in-law, sister, grandparents and friends. My co-
authors and those who comment at my blog, www.skepticlawyer.com.au, have
generally inspired me, supported me and opened my mind.

Finally, I would like to dedicate this book to my wonderful husband Scott and
our children, Eloise and Joshua. Scott has held the fort at times when the thesis/
book ‘ate my life’ and has been most understanding and supportive at times when
it all just seemed too hard. Eloise, you’ll be glad to hear that Mummy’s book is
finally finished!

Melbourne, October 2011



TABLE OF CASES

148 Investment Group, Inc v Elvis Presley Enterprises, Inc 54 F 3d 777

(USCA fOr 6th Cir, 1995) ..veuverrererreicrrertererrecssesseeeesnessssressessesssssesssssesssssssessssnas 82
AB Corporation v CD Company (The ‘Sine Nomine’) [2002] 1 Lloyd’s

ReP 805 ...ttt sesesassassnens 73-4,77
Adderley v Dixon (1825) 1 Sim & St 607, 57 ER 239 ........ 31, 69, 87-90, 94, 96, 120
Addis v Gramaphone Co Ltd [1909] AC 488........cvcerenrerirerrnrererensnsssesssassssessssrssseses 39
Adras Building Material v Harlow & Jones GmbH 42(1) PD 221, translated in

(1995) 3 Restitution Law Review 235 (SC of Israel, 1988) ....oovvverrvernnne 8, 20, 55,

59-60, 75, 88, 97-9, 184
Alfred McAlpine Construction Ltd v Panatown Ltd [2000] UKHL 43,

[2001] T AC 518..uuiueieeinicreicneceenereeeseecseeseesseseeseens 24,170
Alley v Deschamps (1806) 13 Ves Jun 225, 33 ER 278 ...c.cocervermrerruverereensuseerensunnne 59
Amartek Inc v Canadian Commercial Corp (2003) 229 DLR (4th) 419............. 3,48
Amartek Inc v Canadian Commercial Corp (2005) 5 BLR (4th) 199 .......couu... 3,48
Amec Developments Limited v Jury’s Hotel Management (UK) Limited [2000]

EWHC Ch 454, [2000] All ER (D) 1866......ccceveevevenensn 76, 135, 161-2, 184, 205

American Baseball and Athletic Association v Harper, 54 Cent L] 449 (1902)....102
American Broadcasting Company v Wolf, 52 NY (2d) 394, 420 NE

(2d) 363, 438 NYS (2d) 482 (NYCA, 1981) weereeeieieerereereereirreseseesseesanens 102-3
Amoco Australia Pty Ltd v Rocca Bros Motor Engineering Co Pty Ltd

[1975] AC 561 ..uirrecerrereererrereerereerseessesessesessessesssessssessessssesessessssessesssssssssssessnses 105
Ampol Petroleum Ltd v Mutton (1952) 53 SR (NSW) L .ecorererereerererererereserenesenens 125
ANZ Executors and Trustees Ltd v Humes Ltd [1990] VR 615 .....evvevvverveinecnennes 100
Aquaculture Corp v New Zealand Green Mussel Co Ltd [1990] 3 NZLR 299 ........ 36
Arbutus Park Estates Ltd v Fuller (1977) 74 DLR (3d) 257 wuvvuvemveeerereennnn 156, 184
Aristoc Industries Pty Ltd v R A Wenham (Builders) Pty Ltd [1965]

INSWR 581.ccuieiiriiiiieiiiiieeieiseesessessessessessessesssssssssessesesssssssssesassssssssssssensessesssssassons 94
Armitage v Nurse [1997] EWCA Civ 1279, [1998] Ch 241 .....cceeeveceeceererenee. 128-9
Armstrong v Sheppard & Short Ltd [1959] 2 QB 384.....ccvermeeruerereneeeeneneacnnnns 207
Ashby v White (1703) 2 Raym 938; 92 ER 126......ceveeererereeerririeereesnenesesesassesssssennns 50
ASIC v Citigroup Global Markets Australia Pty Ltd [2007] FCA 963.............. 128-9
Atlas Steels (Australia) Pty Ltd v Atlas Steels Ltd (1948) 49 SR (NSW)

L7 ettt eesserete s et e e s re s a s s ne e e s s be e e e e s ba e e s s raaessabaasernneeern 102, 104
Attorney-General for Hong Kong v Reid [1993] UKPC 2, [1994] 1 AC 324 ... 138-9
Attorney-General v Blake [1997] Ch 84.......ueeceeereereceeereeerecenrenscseeneeesesnesenenas 137

Attorney-General v Blake [1997] EWCA Civ 3008, [1998]
(O 4 T 5 3 T 6, 35,69, 130, 147, 165, 189



Xiv Table of Cases

Attorney-General v Blake [2000] UKHL 45, [2001]

1 AC 268...ueeeeeeiiiieeneenens 1, 13, 48, 72-3, 88, 94, 120, 130, 1367, 147, 186, 214
Attorney-General (UK) v Heinemann Publishers Australia Pty Ltd (1987)

B INSWLER 341 .uieiececieieesrreeerarsaeesssserssssssessossssassssssasassanessssctosssssnssssssnnssrsnnassssss 207
Avondale Printers & Stationers Ltd v Haggie [1979] 2 NZLR 124.......covvuevevnne. 128
Axelsen v O’Brien (1949) 80 CLR 219 ...uoueuerrmmimeninineenescnsisisisssnsssssssssssscacs 210
Bacchus Marsh Concentrated Milk Co Ltd v Joseph Nathan & Co Ltd

(in lig) (1919) 26 CLR 410 ...cuvmrcmvininsnrensianrinnnnes 105
Bank of America Canada v Mutual Trust (2002) 211 DLR (4th) 385.....cccoevnuee 3,48
Barlow Clowes International v Eurotrust International [2005] UKPC 37,

[2006] 1 WLR 1476.....cirevirinetnnnneranesessiensnsisisisisisnsassssssssssssssssssasasusasasasanssssisses 41
Barry v Stevens (1862) 31 1] Gl 785 eeeeeeeeeereessessessneressssesessssesssssssssonnsssssnansssanans 86
Baumgartner v Baumgartner (1987) 164 CLR 137 wovuvuermcrmcmccnsinsenninsisinenns 128
Behnke v Bede Shipping Company Ltd [1927] 1 KB 649 ..cruvirinrisinciniciccncnnns 94
Bellgrove v Eldridge (1954) 90 CLR 613 w....commirimmmmssininiinssnissiassnissnanss 167,172
Beswick v Beswick [1967] UKHL 2, [1968] AC 58 ....ccooceeveecrnnens 66,79, 134, 1434
Bethlehem Engineering Export Co v Christie, 105 F 2d 933 (2d Cir, 1939) .......... 103
Biscayne Partners Pty Ltd v Valance Corp Pty Ltd [2003] NSWSC 874 ccccouuvnervnness 3
Black v Freeman & Co (1910) 12 CLR 105.....cciinermririsnsnsesnsncsnscsesssscsmsssnsnnssssssnes 93
Blomley v Ryan (1954) 99 CLR 362.....c.cvvuermremvenernns .210
Boardman v Phipps [1966] UKHL 2, [1967] 2 AC 46 .....coevrerrirssrnnnnnn. 43, 130, 198
Bowes v Law (1870) LR 9 EQ 636 ....cuouvreenmrinincnenssscsnnnenininiisismsssisssssssssnseseas 125
Bracewell v Appleby [1975] Ch 408 ....cuvuverinnminniniinnisniisissnsinnenes 19, 150, 155, 178
Breen v Williams (1996) 186 CLR 7 l...ccocivivririnimrmerseresmsesesesssrscsssisssisisssssssssssas 121
Bristol and West Building Society v Mothew [1998] Ch 1 ...cecucimuenniiiciniinininnes 121
British Motor Trade Association v Gilbert [1951] 2 AL ER 641 .....c.cceeeneee 139, 184
Broome v Cassell & Co [1972] AC 1027 see Cassell Broome
Brown v De Tastet (1821) Jac 289; 38 ER 752 c..cuioiiniienenenecnisnnissisisnnnniensseens 189
Brown v Litton (1711) 1 P Wms 140; 24 ER 329 ...... ..188
Buckenara v Hawthorn Football Club Ltd [1988] VR 39 ....cvicininiieninnne 102, 104
Buckley v Tutty (1971) 125 CLR 353 .eoovuvrrssmersssnsrssmsersssssssssssssssssssssessssesssns 105
Bulldogs Rugby League Club Ltd v Williams [2008] NSWSC 822......... 102, 104, 106
Bunny Industries Ltd v FSW Industries Ltd [1982]

QA R 712 ettt ssssesessessess sttt s sba st e st s s essssnsasanes 88,91,93, 184
Burr v Bloomburg, 101 NJ Eq 615, 318 A 876 (Chy 1927) weveerereeenineneeinssnniessens 94
Burroughes v Abbott [1922] 1 Ch 86... revveronessessesssesnessensnerssenses 202
Butler v Countrywide Finance Ltd [1993] 3 NZLR 623 109
Butler v Fairclough (1917) 23 CLR 78 ....oovivvivescmecciciincnmsissssssnssssssssnssssenscs 39-40
Butt v Long (1953) 88 CLR 476 weeeememiiiiiiiireneenissnsiscessisi st 105
Buxton v Lister (1746) 3 Atk 383, 26 ER 1020 .......... . 96, 120
Canadian Aero Service v O’Malley [1974] SCR 592....cceivernmcsniincnciinisiisnsnnnsens 43
Carr-Saunders v Dick McNeil Associates [1986] 1 WLR 922.....vveeeeeveeennciininnnns 19
Carter v Ferguson, 12 NYS 580, 58 Hun 569 (NYSC, 1890)...cciiimermrrnuinennernsnnncs 102

Cassell & Co Ltd v Broome [1972] AC 1027 cuueeveecceecrceresusisessmssrssssssssssonsesesensannsens 34



Table of Cases XV

Cehave NV v Bremer Handelgesellschaft mbH (‘The Hansa Nord’) [1976]

QB Attt e e e s e e 59
Celanese International Corp v BP Chemicals Ltd [1999] RPC 203 ............. 167-8
Chan v Zacharia (1984) 154 CLR 178................

Chang v Registrar of Titles (1976) 137 CLR 177

Chapman v Westerby [1913] WN 277 ....ucveeueeerreeresineeseessseeseesseesssessssssens

Chapin v Powers, 73 NYS (2d) 854 (NYSC, 1947) weeuromeeeeereeeeeeeeeeeeeeoeeeeeeeeoon 102
Chase Manhattan Bank v Israel-British Bank [1981) 1 Ch 105.......vnon....... 93, 126
Chep Australia Ltd v Bunnings Group Ltd [2010] NSWSC 301 c....cerverrerrr. 19
Chester v Afshar [2005] 1 AC 134...uururreeererrcrecenesenseeeesemeseesssesssessees e sesssnns 50
Chinn v Hochstrasser [1979] Ch 447 ... ueeeeeeeeeeeeeeeseeseeseeseeseeeesssees s 99
Chirnside v Fay [2006] NZSC 68 ......ouvueeeeeeerereereserereseeeeses oo 188-9, 191
City of New Orleans v Fireman’s Charitable Association, 9 So 486

(SCLoU, 1891) et ereeesceretseeceesesessesenanns 145, 165, 166, 179, 182, 184
Clark Paper & Manufacturing Co v Stenacher, 236 NY 312, 140 NE 708

(NYCA, 1923) cccoritieneereiesssissassesse it sessses s eesesseesessesess s sse s sesesoes 103
Colbeam Palmer Ltd v Stock Affiliates Pty Ltd (1968) 122 CLR 25........ooveonne....... 169
Commonwealth v Amann Aviation Pty Ltd (1991) 174 CLR 64.eveeerereeeereren 70
Conquest v Ebbetts [1895] 2 Ch 377 ..o 172
Congquest v Ebbetts [1896] AC 490........ccoovuurureererreeesiereesesserresessesessssssssses s 172
C0o0k v Deeks [1916] 1 AT 554 cuu.uuureeeeeeeeeeereeeereeseeseeses oo 203
Cook v Evatt (No. 2) [1992] 1 NZLR 676 ....coeeeeeeeereeeeeereereereesseeeeos e 36
Cook v Rodgers (1946) 46 SR (INSW) 229 w..ereeveeeeeeeeee oo oo 95
Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998]

AC Lattietceseststs s sssesssss sttt ceseasssssssasssssses s sesese s 33, 66
Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1996)

CR 287 ettt re s eres e w212
Coulls v Bagot’s Executor and Trustee Company Ltd (1967)

119 CLR 460.....coierrereeereneeeeeresiesteeveeeeessensnesese e 59, 70, 143
Cowcher v Cowcher [1972] 1 WLR 425 ..eoeeeeeeee oo oo 85
Cud v Rutter (1719) 1 PWmS 569, 24 ER 521 ceueeeeeeeereeeeeeeeeeeeeeoeoeeeeeooeoeon 100
Curro v Beyond Productions Pty Ltd (1993) 30 NSWLR 337.......... 102, 10405, 125
Curtice Bros v Catts, 72 NJ EQ 831, 66 A 935 (1907 weeveeeeeeeeeeeeeeeeeeeeeeoeooes 95
Czarnikow Ltd v Koufos [1966) 2 QB 695 .......ceevevreronnn. 59
Dalgety Wine Estates Pty Ltd v Rizzon (1979) 141 CLR 552....cvvvvommvmreerreon.. 125
Daly v Smith, 49 How Pr 150 (NY, 1874) eecevvverererrerrnnn. ....102
Dart Industries Inc v Décor Corporation Pty Ltd (1993) 179 CLR 101............ 37,169
Davis v Foreman [1894] 3 Ch 654 ......uvmeeeeeeeeeeeeeeeeeeeeeee oo 104
Davis v Hueber (1923) 31 CLR 583 ..o 86
Dean v Ainley [1987] 1 WLR 1729 ..c.ouumeuveeeieeieeieeeeeeeeeeeeeecesenseeresses s 167,172
Dering v Earl of Winchelsea (1787) 1 Cox Eq 318, 29 ER 1184.......oovoeeoeen.... 207

Devenish Nutrition Limited v Sanofi-Aventis SA (France) [2008] EWCA
Civ 1086, [2009] Ch 390.....uuiueeeeeeeeeeecceeteseeeeee e e ee e
Digital Pulse v Harris (2002) 166 FLR 421




xvi Table of Cases

Docker v Somes (1834) 2 My & K 655, 39 ER 1095......veveeeeemeeereeoeeooo 190
Doherty v Allman (1878) 3 APP €as 709.........vveeeereeerereeeeeseeeseessseessesssessenes 124-5
Dougan v Ley (1946) 71 CLR T42.iecccnrrreecereeeeseseneen 89, 94, 99-100
Dowsett v Reid (1912) 15 CLR 695 ...uuvuueeeeeeeeeeeeeeseeeeeeer oo 210
DRC Distribution Ltd v Ulva Ltd [2007] EWHC 1716 e eeeeeeeoeeeeeeeoeeoeooons 167
Duchess of Argyll v Duke of Argyll [1967] 1 Ch 302.... 207
Duff v Russell, 14 NYS 134; 60 ] & S 80 (NYSC, 1891)e.vvrveoveeeoeoeoeoeooo 102
Duncuft v Albrecht (1841) 12 Sim 189, 59 ER 1104... 100
Earthinfo Inc v Hydrosphere Resource Consultants, 900 P (2d) 113

(COl0 SC, 1995)uunreerererneeeeesirennesiseseeeesseieeres s sess s 3,5, 48, 148, 184, 196
Eastern Rolling Mill v Michlovitz, 157 Md 51, 145 A 378 (1929)....... 96-7, 120, 133
Edwards v Lee’s Administrator, 96 So W 2d 1028 (1936) (Kentucky CA)........... 158
Ehrman v Bartholemew [1898] 1 CH 671 w.euevueeeeeeeeeeeeeeeeeeeoeeeeeeeeeoeooeesns 104-05
Englewood Properties Limited v Patel [2005] EWHC 188, [2005] 3 All ER 307....91
Esso Petroleum Co Ltd v Harper’s Garage (Stourport) Ltd [1968] AC 269........... 105
Esso Petroleum Company Limited v Niad Limited [2001] EWHC Ch 458,

[2001] ALLER (D) 324ucuueececeeeneereeeeeeeesesereseses e 3,20, 48, 73-5, 133, 184
Evans Marshall v Bertola SA [1973] 1 WLR 349 ....uoeoeeeeeeoeeeeeeeooeoo, 66, 79-80
Evening News Association v Peterson, 477 F Supp 77 (DDC, 1979) ....................102
Eves v Eves [1975] 1 WLR 1338 .....ouvueeerieeeeeeeeeseeesesseses oo 85
Experience Hendrix LLC v PPX Enterprises Inc [2003] EWCA Civ 323, [2003]

1 AILER (Comm) 830 .....ccuuivrececremecnrsseenesesssssessens 3,5,9, 16,48, 73,75-7, 132,

141-3, 153, 158-9, 163, 182, 184, 196
Falcke v Gray (1859) 4 Drew 651, 62 ER 250.........ovevvveereemrreeseessreesosooesooons 94-5
Featherstonhaugh v Turner (1858) 25 Beav 382, 53 ER 683 ....vvvvveveeeooeovo 189
Fexuto Pty Ltd v Bosnjak Holdings Pty Ltd (No. 2) [1998] NSWSC 578,

(1998) 29 ACSR 290 ..eoveveeereeeneeeeeeeeeeeeseesesssesses e eeeeeeeeseeseeeen. 189
Flamingo Park Pty Ltd v Dolly Dolly Creation Pty Ltd (1986) 65 ALR 500............ 38
Forbes v NSW Trotting Club Ltd (1979) 143 CLR 242.ueeoeeoeeoeeoeeoeeoeoeoooooo 105
Ford v White [1964] 1 WLR 885........c.veiveeeeeeeeeeseeeeeseeesee oo 60
Fothergill v Rowland (1873) LR 17 EQ 132 96, 120
Francis v Cowcliffe (1976) 33 P & CR 368 ...ucueeeeererereeeeeeeeeeeeoeeeeeeeeoeeeeseeseoeon. 210
Francis v Municipal Councillors of Kuala Lumpur [1962] 3 ALl ER 633 ...... 101-02
Freeman & Mills v Belcher 900 P 2d 669 (Cal, 1995) cwueevoeeeveeeeeeeeeeoeoeeoeoeoeeoen 96
Gaba Formwork Contractors Pty Ltd v Turner Corporation Ltd (1991)

32 NSWLR 175...ciueecemeresereteinssesisscssssseeseseesessesssseseesessesess s eeeeeeeeeee e eeene. 19
Gafford v Graham [1998) EWCA Civ 666, (1999)

TT P & CR 73 ettt eeeeseeessse e 9, 13, 16, 135, 163, 204
General Securities Corporation v Welton, 223 Ala 299, 135 So 329 (1931).......... 100
Georges v Wieland [2009] NSWSC 733 ... eeeeeeeeeeeeeee oo 100
Geraghty v Minter (1979) 142 CLR 177 weeeeeerenrennn. 105
Gondal v Dillon Newsagents Ltd [2001] Restitution Law Review 221 ... 19
Gray v Motor Accident Commission (1998) 196 CLR 1 38-9

Greenbhill v Isle of Wight (Newport Junction) Railway Co (1871) 23 LT 887....... 201



Table of Cases xvii

Grimston v Cuningham (1893) 1 QB 125....eiviiennreencnsiincineciesesennescsecns 102, 104
Groves v John Wunder Company, 286 NW 235 (Minn SC, 1939) ............... 167,176
Guinness plc v Saunders [1989] UKHL 2, [1990] 2 AC 663 .....cooovevrreeeneneiensinenencs 187
H Dakin & Co Ltd v Lee [1916] KB 566 .....ccccerruecriraerseeraceneecsisssesssesseesseessesssessrens 172
HRH The Prince of Wales v Associated Newspapers Limited [2006] EWCA

Civ 1776, [2008] Ch 57 ..cuveerierirereirererersessessicessesssssssssssesssssessssnsssssssassassassnes 119
H W Gossard Co v Crosby, 132 Towa 155, 109 NW 483 (Iowa SC, 1906)..... 101-03
Habib Bank Ltd v Habib Bank AG Zurich [1981] 1 WLR 59 204

Halifax Building Society v Thomas [1995] EWCA Civ 21, [1995] 4 All ER 673....32
Harris v Digital Pulse Pty Ltd [2003] NSWCA 10, (2003) 56 NSWLR

298 ererrirrrrrreire e sreeeesatssesenssessast s s s st s e ae e s e b b e s ssabasasesnns 36-8, 40
Harrison v Good (1871) LR 11 EQ 338 ..c..ovvvvnrriiirciennes 125
Harvela Investments Ltd v Royal Trusts Company of Canada (CI) Ltd

[1985] 3 WLR 276...cccciiiticerieenveseesecsesimiscsscssesisssssessessssssnesnssnsssessssnssassaansas 100
Hawthorn Football Club Ltd v Harding [1988] VR 49 ...102
Heine Bros (Aust) Pty Ltd v Forrest [1963] VR 383 ....c.oceeeieieinnncneinnninnens 104-05

Hickey and Company Ltd v Roche Stores (Dublin) Ltd (No. 1) (1976 No 1007P),
reported in [1993] Restitution Law Review 196 (Irish HC)

Hillesden Securities Ltd v Ryjack Ltd [1983] 1 WLR 959 ...................
Hogan v Tumut Shire Council (1954) 54 SR (NSW) 284 ...........
Hogg v Kirby (1803) 8 Ves Jun 215; 32 ER 336.......ccvvvnnnienninnsincninesnsinssssensnnes
Holroyd v Marshall (1862) 10 HLC 191 ......eviirereeneennnas
Hospital Products Ltd v United States Surgical Corporation (1984)

156 CLR 41 .ouueeeeiicrieiiinieiceieeeeessenesssssesssssasssssncssssssassssssassossssassosnas 3,41, 123,128
Hospitality Group Pty Ltd v Australian Rugby Union (2001) 110 FCR

157 ettt ettt e e e e e e rer e e e e e s ane e e s s sasssssranssnassa st aran e s e s s bR R e R e aen 3, 38-9, 84
Howard Perry & Co v British Railways [1980] 1 WLR 1375 ......ccceveieenuenncne 94-6, 99
Hubbard v Vosper [1972] 2 QB 84.....ccueverrrvrenvevnenenens ..208
Hughes v Western Australian Cricket Association (Inc) (1986) 69 CLR 660 ........ 105
Hyer v Richmond Traction Co, 168 US 471, 42 L ed 547 (1897)....cccvreuerveererenannas 99
In re Hallett’s Estate (1879) 13 Ch D 696.......ccovevveerceecrenne 93
In re Schwabacher (1907) 98 LT 127 .. eveecvereenrreneeneeecaeseesneeseesssscsssssssssnss 99-100
Inre T ¢+ N Ltd [2005] EWHC 2870, [2006] 1 WLR 1728.. 59
Inverugie Investments Ltd v Hackett [1995] 1 WLR 713.....coevinnrnnnnens 19, 158, 164
JC Williamson Ltd v Lukey and Mulholland (1931) 45 CLR 282 ......... 101, 125, 201
Jacob & Youngs, Inc. v Kent, 129 NE 889 (NYCA, 1921) wcocrrerenercrrnrnnnnes 79, 174-5
Jaggard v Sawyer [1994] EWCA Civ 1, [1995] 1 WLR

268 eeeeerrrrrerer i e e e s e ssareassasasesssranneerare s s s s aseasaeann 9,13, 16, 19, 135, 150, 155
Jegon v Vivian (1871) LR 6 CH 742......ueceviveciiereeinietnnninnesessessssesenssnens 19, 150
John Alexander’s Clubs Pty Ltd & Anor v White City Tennis Club Ltd

{2010) 241 CLR L.auoieeeeeeceeereescreessseesseeseeeeeanes e sesassssssssssssssessssesssnsassnnesssass 128
John Cort v Lassard & Lucifer, 18 Ore 221; 22 P 1054 (Ore SC, 1889) .........o...... 102
John Fairfax Publications Pty Ltd v Birt [2006] NSWSC 995 .......covvererrrerrneernennne 104

Johnson v Agnew [1980] AC 367.....ccovuvmvinininccncrrenenes 150, 155




xviii Table of Cases

Joseph v National Magazine Co [1959] Ch 14, [1958] 3 WLR 366.......ccccceeneacne 201
Joyner v Weeks [1891] 2 QB 31..uucirceiriinininiiiiicenisresescecssesesessssssssscssssesessas 172
Keech v Sandford (1726) Sel Cas King 61, 25 ER 223 rereveeereeananeas 43
Keith v Kellermann, 169 F 196 (2d Cir for NY, 1909) .....oovevvercrerreeerrnerressnrannes 102
Kelly v Cooper [1993] AC 205....cuumerirenereecsceseencssssssscssscncsenssenssssesssesens 129
Kern Corporation Ltd v Walter Reid Trading Pty Ltd (1987) 163 CLR 164........... 92
Kettles and Gas Appliances Ltd v Anthony Hordern & Sons Ltd (1934) 35 SR

(INSW) 108 ...eeerreeeeeeeieeercestestessessesaesaessessesssessassesesssessasssnssssessessersessassessensonsens 207
Koops Martin v Dean Reeves [2006] NSWSC 449.......ccocvevuvuereveneerencncncresercnnenene 105
Lac Minerals Ltd v International Corona Resources Ltd [1989] CanLlII 34

(SCC), [1989] 2 SCR 574 uuccueevreererreerreerveeriesssessessseeseeesesseessessseessessnssssssssssssssses 123
Laclede Gas Co v Amoco Oil Co, 522 F 2d 33 (8th Cir, 1975) ccreveveeverrernrenne. 96, 120
Lake v Bayliss [1974] 1 WLR 1073....cc.ouiiciieececcieenceeeenecnane 88,91,93-4, 114, 184
Lamare v Dixon (1873) LR 6 HL 414 .....ccueeeeeeeeeeeeeereeeeceereesneenesesseesseensessees 207
Lamine v Dorrell (1705) 2 Ld Raym 1216, 92 ER 303 .......cccoevrvecrierncnnrnncneccnnee 150
Langen & Wind Ltd v Bell [1972] 1 Ch 685 .....c.cueveeeerierereecererereeressssssesesssenes 100
Laurin v De Carolis Construction Co Inc, 363 NE (2d) 675 (SC Mass, 1977)........ 92
Leader v Moody (1875) LR 20 EQ 145.....cuciiererecceeeeeeeeeeeeeeeseseeeaens 125
Lever v Goodwin (1887) 36 Ch D 1... reerreesressnesseeseesnessnsssossrssseessevnssseenneess 130
Lindner v Murdock’s Garage (1950) 83 CLR 628 ................. 105
Lindsay Petroleum Co v Hurd (1874) LR 5 PC 221.cuucucueeeeerreeeeirreeeenernrenns 164, 202
Lingen v Simpson (1824) 1 Sim & St 600, 57 ER 236......cecvevererecineennrencennnnenenes 94
Lister & Co v Stubbs (1890) 45 Ch D L..uuuecoeereeerererereeesreseesesessesenesesssessessenses 138
Loan Investment Corp of Australasia [1970] NZLR 724 .. SRR ) |
Lord Provost of Edinburgh v Lord Advocate (1879) 4 App Cas 823 ...................... 189
Lowther v Lowther (1806) 13 Ves Jun 95, 33 ER 230...c.uovivievverrenrenenserneenessnereeseens 94
Lumley v Wagner (1852) 1 De G M & G 604, 42 ER 687 .......c.cucn.... 41, 102-03, 124
Lunn Poly Ltd v Liverpool & Lancashire Properties Ltd [2006] EWCA

Civ 430, [2006] 2 EGLR 29....uvvrveeveevenereenenne ...157, 159, 190
Luxe Holdings Ltd v Midland Resources Holding Ltd [2010]

EWHC 1908 .......ereeereereereecreecreceerccereecsnessssssssasns 77, 88, 100-01, 116, 184
Lysaght v Edwards (1876) 2 Ch D 499.....cuvuiivieeeerrerereeeresesesssesesssssesssessseses 92-3
Macintosh v Bebarfalds Ltd (1922) 22 SR (NSW) 371...cuevvrrreerrrereereserseeeneneens 125
Madison Square Garden Corp v Braddock 90 F 2d 924, 926 (3d Cir, 1937) ........ 103
Manners v Pearson [1898] 1 Chi581.....uvueerereeererereeeerneseeiesesesssseseessssesessesessosens 86
Marco Productions v Pagola [1945] KB 111 .ecevreverrecceeceresereceseerereseeeenens 102, 104
Marine and General Mutual Life Assurance Society v St James Real Estate Co

[1991] 2 EGLR 178 ceeevererereereeeerereeseesereeressesssesssessesessesessensosessessnsonsassnssssnsas 160
Martin v Porter (1839) 5 M & W 351, 151 ER 149......ovueeereeeeeee e 19, 150
McEacharn v Colton [1902] AC 104 125
McInerney v MacDonald [1992] CanLII 57 (SCC), [1992] 2 SCR 138................ 121
McLaren Murdoch and Hamilton Ltd v The Abercromby Motor Group Ltd

[2003] Scottish Civil Law RepOrts 323 .....cceeeerenereerseeeseeesssessssssaseens 66

Meinhard v Salmon, 249 NY 458, 164 NE 545 (Ct App, 1928)..ccucecccecemcccacennnne 122



Table of Cases Xix

Metropolitan Electric Supply Co v Ginder [1901] 2 Ch 799 .....coevevevenerererrerererenne 125
Ministry of Defence v Ashman [1993] 2 EGLR 102.....cccceeervrververerrrcrenreeneranns 19, 150
Ministry of Defence v Thompson [1993] 2 EGLR 107 ....cevuveeeneneecneseseenerenennnas 19, 150
Minnesota Mining & Manufacturing (Australia) Pty Ltd v Richards

[1963] NSWR 1613....c.eieiirieeircenirenenentsesessesssssessssassssssssssssesssssssssasssssssssssssesens 105
M’Intosh v Great Western Railway Co (1850) 2 Mac & G 74,42 ER 29 ................ 86
Montague v Flockton (1873) 16 LR EQ 189....ccceeemrurermrcreurerenccrsnsesesesssensesessanencans 102
Montreal Trust Company v Williston Wildcatters Corporation (2004) 243

DLR (41h) 317 ettt crecesaesesessssesesassssesssssssssssssssesesssssesesssessesesns 3,48
Moody v Cox [1917] 2 Ch 71 cuueiieiiececncecncnccaiesieseceseessecesesssssssssssssssens 207
Morris v Redland Bricks Ltd [1970] AC 652 ..uueeeereereceereeerereseerenssseesessesessessssens 173
Mortimer v Beckett [1920] 1 Ch 57 1..uccuivierecererreeeerreeeneseenseeseeesessesesesesnens 103-04
Mountford v Scott [1975] Ch 258 ......cveeererecreeererrenerereerenns ...210
Murad v Al-Saraj [2005] EWCA Civ 959 ........ 188-9, 191, 197
Muschinski v Dodds (1986) 160 CLR 583.......cccecevvevevennnn ...128
No 68 Ltd v Eastern Services Ltd [2006] 2 NZLR 43 ........... ...202
Norberg v Wynrib [1992] 2 SCR 226 ....uuecucevcercrnereseenreesessserenssssssesssssssssssssssssans 36
North Eastern Railway Company v Martin (1848) 2 Ph 758, 41 ER 1136 ............. 85
North v Great Northern Railway Company (1860) 2 Giff 64, 66 ER 2.............. 94-5
O’Brien Homes Ltd v Lane [2004] EWHC 303 .........ceueunn.e. 76,135, 162, 184, 206
Olwell v Nye & Nissen Co, 173 P 2d 652 (Wash SC, 1946) .....c.cceerevrvrrerrrrrsvennnnns 169
O’Sullivan v Management Agency and Music Ltd [1985] 1 QB 428................ 188-9
Oscar Hammerstein v Marguerite Mann, 122 NYS 276 (NYCA, 1910)............... 102
Otis Elevator Company Pty Ltd v John Nolan [2007] NSWSC 593 ............... 104-05
Page One Records v Britton [1968] 1 WLR 157 .....uueveererieeeeeieeseenessenenenene 104-05
Paine v Hutchinson (1868) LR 3 Ch 388.. rerereesreesnnennnnes 100
Paper Reclaim Ltd v Aotearoa I nternatzonal [2006] 3 NZLR 188 ............. 39
Patel v Ali [1984] Ch 283 ....uveeeeeeeeeteeeeeeeeeeeeeeeseseresese s eresesesssesens 89, 209
Patel v London Borough of Brent [2003] EWHC 3081....... .188
Patton v Mid-Continent Systems 841 F 2d 742 (USCA for 7th Cir, 1988).....46, 108
Pearson-Burleigh Ltd v Pioneer Grain Co (1933) 1 DLR 714 172
Peeveyhouse v Garland Coal & Mining Company, 382 P 2d 109

(OKIa SC, 1962)..cuiuirirrrererieisiensrereeeresessessssesssssesessssssssssssssssssssssssssssssssnce 176-7
Pell Frischmann Engineering Ltd v Bow Valley Iran Ltd [2009]

UKPC 45......coirieirinnenrinnnineeseeoreisessessessenses 77,135, 150, 157, 159-60, 169, 206
Penarth Dock Engineering Co Ltd v Pounds [1963] 1 Lloyd’s

REP 359ttt r s st 19, 150, 155-6, 184
Photo Productions Ltd v Securicor Transport Ltd [1980] UKHL 2,

[1980] AC 827 eueueuereereerererenriresenesrasssssssastesesssssssessssssssesesssssssesssassssessssasss 14, 68
Philadelphia Ball Club Limited v Lajoie, 202 Pa 210; 51 A 973

(Penn SC, 1902) ..veoieeieecieeeeetetestesteseesaeeeeeeeeeeeeessssenen .. 10203
Phillips v Homfray (No. 1) (1871) LR 6 Ch APP 770..cccccverreeererrreerrennrererrssesesenn. 19
Phillips v Homfray (No. 2) (1883) 24 Ch D 439 ....eeeeeeeereeereeeeeeeeeeeremmeessssssesssssenn 19

Phillips v Lamdin [1949] 2 KB 33......ooceereeictereeemneesesnmsssesesesesesessesssesesessonens 94




XX Table of Cases

Phipps v Boardman [1964] 1 WLR 993 .......eemeeeemmmeemseoeeoeseooeooeoeooeoeooeoeooeooso 189
Phipps v Boardman [1965) 1 Ch 992.........eemcveeeeeeeeeeeeeeeoeeeeeoeoeeoeoooeoeoeooeoeoooo 199
Pianta v National Finance ¢ Trustees Ltd (1964) 180 CLR 146....eeeeeeererren. 91
Pilmer v The Duke Group Ltd (in lig) (2001) 207 CLR 165.ucueeeeereeeeeerersnn 121
Placer Development Ltd v Commonwealth of Australia (1969) 121 CLR 353 ........ 59
Potton Ltd v Yorkclose Ltd [1990] FSR 11.. crrerenretntesesssssssansnssnnsseesessnaneenes 19 |
Price v Strange [1977] 1 Chi 337 .uuuueeeeeeeeeereeeereeeeee oo eoeeeeoeeeeeeees oo 201
Quadrant Visual Communications Ltd v Hutchison Telephone (UK) Ltd

[1993] BCLC 442 ....couuvemereeemnrrieeessenesseoeseeeeseseess e ee s eoeeseeeese oo 207
Queensland Mines Ltd v Hudson (1978) 18 ALR 1. . .202-03
Rabihai v Man Shaket Ltd (in liquidation) (1977) 33(2) PD 281 eeeeveeeeeen. 98
Radford v De Froberville [1977] 1 WLR 1262 ceuoouevoreeeeeeeooeoeeooeoeooooeooosos 167, 172
Rainbow Estates Ltd v Tokenhold Ltd [1999] Ch 64 rerreeeeseesranannas 201
Reader v Fried [2001] VSC 495......cvuueeeieeeeeeeeeeeeossoessee oo 128, 129
Reading v Attorney-General [1951] UKHL 1, [1951]

AC BT ettt et et 20,72,127, 131, 137-8
Reading v R [1948] 2 KB 268...........ccooneu..... cererseaninerssteas st asarasanaens 138, 180
Reading v The King [1949] 2 KB 232.......crvvveeeeeeeeoeseesseecosseoeeeeeoooeoooooooooo 137-8
Redland Bricks Ltd v Mortis [1970] AC 652 ......ueeeoemeeeemeeeeeooeoeeooeoeooooeoeooeooeoo 173
Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134 ovnvooooeooooooo 43, 188-9, 197
Reid-Newfoundland Co v Anglo-American Telegraph Co Ltd [1912]

AC 555 sttt es e e 20,72,127,131
Rely-A-Bell Burglar & Fire Alarm Co Ltd v Eisler [1926] Ch 609 .............. 104, 105
Rentokil Pty Ltd v Lee (1995) 66 SASR 301 ......ouveeeeeeeemeeeeeoeooesooeooeoooooooooo 105
Rigby v Connol (1880) 14 Ch D 482 .....cuueemeeeeeeeereeeeeooeeooeoeoeoeooooeoeoooooo 101-02
Riggs v Palmer, 22 NE 188, 190, 115 NY 506, 511 (NYCA, 1889) uuveeeereeerrennnn, 32
Robinson v Harman (1848) 1 Ex 8505 154 ER 363........ovoooooooooooooo 14, 60, 68
Rookes v Barnard [1964] AC 1129 e 39
Royal Brunei Airlines v Tan [1995] AC 379 .veeeeeeeeeemeroeeeoeeeeoesoeooeooooeoooeoeeoooooo 41
Rudder v George Hudson Holdings Ltd [1972] 1 NSWLR 529 ..o 100
Ruxley Electronics and Construction Ltd v Forsyth [1996]

AC 344t 65,79, 170, 1724, 179, 184
Ryan v Mutual Tontine Westminster Chambers Association [1893] 1 Ch 116.....104
Ryder v Hall (1905) 27 NZLR 385 ..o . ...68
Sampson v Murray, 415 US 61, 83 (SUP Ct, 1974) wevvvoeeoeeoeooooooeoooon 101-02
Samson & Samson Ltd v Proctor [1975]) 1 NZLR 655 .....ovvooooeooooooooooooooooo 175
Sayers v Collyer (1883) 28 Ch D 103 cvoveuuvveveereeeeeeeeeeeeeeesoeoeeoeooooeoooooooooooo 204
Scott v Scott (1963) 109 CLR 649..uuuvvueeveereeeeseeeseessoeeooeoeos oo 190
Searnan’s Direct Buying Service v Standard Oil 686 P 2d 1158 (Cal, 1984) ........... 96
Semelhago v Paramadevan [1996] 2 SCR 415........veeeroeemreeoeooeoeosoooooooooooo 89-91
Sempra Metals Ltd (formerly Metallgesellschaft Ltd) v Inland Revenue

Commissioners [2007] UKHLR 34, [2007] 3 WLR 354 . ..159
Sharp v Harrison [1922] 1 Ch 502......oooommmeeemrooeeeosoeoooooo ...125

Shaw v Applegate [1977] 1 WLR 970......oeoeeereoeseeoooosoooooo 125 135 163 204



Table of Cases xxi

Sheldon v Metro-Goldwyn Pictures Corp, 309 US 390, 404 (USSC, 1939)........... 191
Shepard v Brown (1862) 4 Giff 208, 66 ER 681.......cceuererireerncerninenninssccrensnnens 86
Short v Crawley [2005] NSWSC 928 ......ccvuvermiremirerereresnrninsenninsesessssssssssssssssssssssssses 3
Shubert Theatrical Co v Rath, 271 F 827, 20 ALR 846 (NYCA, 1921).....cc.cccueee 102
Sims v Craig Bell & Bond [1991] 3 NZLR 535 .........c.......... 122
Sky Petroleum Ltd v VIP Petroleum Ltd [1974] 1 WLR 577 .......ccceuune 66, 946, 120
Sinclair Investments (UK) Ltd v Versailles Trade Finance Ltd [2011]

EWECA CIV 347 ccneeericneiiriciiinisniieiiiieeessesssessassnsssesssessnassssssssssssnssssssssssassns 139
Smith Kline & French Laboratories (Aust) Ltd v Secretary, Department of

Community Services & Health (1990) 22 FCR 73 ....civiviieinnnseniseenssesesans 136
Smith v Landstar Properties (2011) BCCA 44......uvvvevvrrvnrrrernennnnnn 13,181-2, 184
Société des Industries Métallurgiques SA v Bronx Engineering Co Ltd [1975] 1

LIoyd’s RepOrts 465 .....ccovvimiisinininininisnnessenssereseronssssesssssesssesssnassnns 80, 95, 96, 120
State Transport Authority v Apex Quarries Ltd [1988] VR 187 .....ccvvuvueererreinnnnns 66
Stoke-on-Trent City Council v W and ] Wass Ltd [1988] 1 WLR 1406.................. 78
Strand Electric and Engineering Co Ltd v Brisford Entertainments Ltd

[1952] 2 QB 246..uuiuicreerereeenereeneneestsesiscsnessessnesesanes 13, 16, 19, 39, 150, 155-6
Stevens v Premium Real Estate Ltd [2009] 2 NZLR 382 ..... 1
Sudbrook Trading Estate Ltd v Eggleton [1983] 1 AC 444 .......cccovvvvirerenrnenes 91, 201
Summer v Cocks (1928) 40 CLR 321 .. rerrerrreerneennnnns 89, 207
Surrey County Council v Bredero Homes Ltd [1993] EWCA C1v 7,

[1993] 1 WLR 1361....uccivcrirircrririiriiessnnsisnsnnnns 16, 43, 52, 68, 109, 205, 206
Swordheath Properties Ltd v Tabet [1979] 1 WLR 285 ......cceueivrverenncnrnennns 19, 149
Tabcorp Holdings Ltd v Bowen Investments Pty Ltd [2009] HCA 8,

(2009) 236 CLR 272..cuieiiceeieenceneneeeesessisesinsissssssssssssessersons 59, 109, 167, 172
Tamares (Vincent Square) Ltd v Fairpoint [2007] EWHC 212 .....cveverennnnne 17,19
Tamplin v James (1888) 15 Ch D 215 ...cvvvivivrvininrniininisninnnninesssseseseninsensnseseans 207
Tanwar Enterprises Pty Ltd v Cauchi [2003] HCA 57, (2003) 217 CLR 315......... 92
Teacher v Calder [1899] AC 451 ....uuvuierecererierirnssenessessessennes 145, 180, 184, 189-90
The Mediana [1900] AC 113 ...covveevrimrnrirerenesscessesnons ...150
The Oro Chief [1983] 2 Lloyd’s Rep 509 ... ssesseessesens 79
The Stena Nautica [1982] 2 Lloyd’s Rep 336.. ...66,79
Thomas Borthwick v South Otago Freezing [1978] 1 NZLR 538 ceerreereesreennes 96, 120
Thorn v The Commissioners of Her Majesty’s Works and Public Buildings

(1863) 32 Beav 489, 55 ER 192....cciiicviiriiinninininecieininessensisseissesssnssssssnsssnsnsns 94
Thornton v Place (1832) 1 Moo & R 218, 174 ER 74 ereererbeenesaeasaessenanraneen 172
Thyssen Inc v SS Fortune Star 777 F 2d 57, 63 (2d Cir, 1985) .....cocvevererveveerersennnnns 39
Tito v Waddell (No. 2) [1977] 1 Ch 106.....ccoeeervermcnnenns 171,173, 177-9, 179, 184
Town & Country Property Management Services Pty Ltd v Kaltoum [2002]

NSWSC L166..eurrmrenerrirencasseesescsenesseresssessssessssssssssssssissssssnssssssssssssasssssssnsassssssasans 3
Tullett Prebon (Australia) Pty Ltd v Simon Purcell [2008] NSWSC 852.............. 105
Twinsectra Ltd v Yardley [2002] UKHL 12, [2002] 2 AC 164.....ccoemeeevernvnnnnnes 41
Tyrell v Bank of London (1862) 10 HLC 26, 11 ER 934........ccooiveenininnsnnnensnnns 122

United Australia Ltd v Barclays Bank Ltd [1941] AC L. 150



xxii Table of Cases

United States v Snepp, 444 US 507 (USSC, 1980).... 20, 127, 131, 136-8, 144, 184,203

Uren v John Fairfax & Sons Pty Ltd (1966) 117 CLR 118....uiieieiiicnennnes 39
Vercoe v Rutland Fund Management Ltd [2010] EWHC

424 (Ch) eoeeeeerrereeniinrcinsinsnesessnsssnsssnesenencsess 77,119, 135, 150, 160, 169, 191
Verrall v Great Yarmouth Borough Council [1981] 1 QB 202 .c.cecurvevrecvnviiinnnnnnee 66
Vorvis v Insurance Corporation of British Columbia [1989] 1 SCR 1085....... 39, 160
Wall v Bright (1820) 1 Jac & W 494, 37 ER 456.....cimimiiniitcenenieniieines 92
Walters v Morgan (1861) 3 De G F & J 718, 45 ER 1056......cuvumunuunnunnnnns 207
Warman International Limited v Dwyer (1995)

182 CLR 544 ..uceeereeeeienrerersinissssseecsssssenssssnnesessnnesssssssssssness 37,169, 189-91, 197-9
Warner Bros v Ingolia [1965] NSWR 988 ......ccuevucucmeicinniniannmnmsenisnsinssssnnse 1024
Warner Bros v Nelson [1937] 1 KB 209 ...c.iiiiinenriniesseinnescccnncsissensans 102, 104
Warren v Mendy [1989] 1 WLR 853 .......cccceeee rrereresteera s nans 104-05
Watson v Holliday (1882) 20 Ch D 780.....ceeurreieccercnisisiiesssisctsinsnensisnssssssissscasnns 2
Watson v Holliday (1882) 52 L] Ch 543 ...ttt 2
Watson, Laidlaw & Co v Pott, Cassels and Williamson (1914) 31 RPC 104......... 150
Webster v Cecil (1861) 30 Beav 62; 54 ER 812 ..ot 207
Weld v Petrie [1929] 1 Ch 33 .. sssstsissssstsssassssessesenssssenan 202
White Arrow Express Ltd v Lamey’s Distribution Ltd (1996) Trading

LaW REPOTLS 69....euvuiuiciiisiienneaessssisnsssssssss s sstssssostssassssssassssasssssnsssssssasssssese 60
White City Tennis Club Ltd v John Alexander’s Clubs Pty Ltd [2009]

NSWECA 114 curiiieeirrreeeniercnressseesersessesssssnesssnssssnessssessssassssssssssssssssossssassosassssasass 128
Whiten v Pilot Insurance Co [2002] 1 SCR 595....ccuiiiinerneriersresnnrnsnnscsesnenes 39, 160
Whitwham v Westminster Brymbo Coal & Coke Company [1896]

2 Chi538 coieecreeerrecreenrresermeesssssssssssssassnsessanessnnans .19, 150, 156
Whitwood Chemical Co v Hardman [1891] 2 Ch 416 . 103-05
Wigsell v Corporation of the School for Indigent Blind (1882) 8 QBD 357 ........... 172
William Robinson v Heuer [1898] 2 Ch 451............ ererreesaeensens 104
Wolverhampton and Walsall Railway Co v London NW Rwy Co (1873)

LR I6EQ433 riiiiirrinincncnvcseensnncsncnes ....102, 125
Wood v Corrigan (1928) 28 SR (NSW) 492 ....crmeeurinrrccmriiisisinnsininississssnssenns 125
WWF — World Wide Fund for Nature v World Wrestling Federation

Entertainment Inc [2007] EWCA Civ 286, [2008] 1 WLR 445...........ccocvveene. 9,13,

73,132, 140-1
World Wide Fund for Nature v World Wrestling Federation Entertainment

Inc [2006] EWHC 184, [2006] FSR 38 ................. 9, 73, 75, 132, 140-1, 163, 205
World Wide Fund for Nature v World Wrestling Federation Entertainment

Inc [2001] EWHC Ch 482 .....onvevecrivenrecrnnnnnenacnens 9,73, 75,76, 132, 140-1, 163
Wrotham Park Estate Co Ltd v Parkside Homes Ltd [1974]

1 WLR 798......... 8, 12,17, 19, 22, 135, 151, 155, 158, 161, 162, 178, 184, 204-6
Yakamia Dairy Pty Ltd v W00d [1976] WAR 57 ...ooemiiicrciisisisinsisesnenssennns 19
Yates v Finn (1880) 13 Ch D 839...c.cvecccenricimninininnciesennnsesssssssessassesesesncs 188

Zhu v The Treasurer of the State of New South Wales [2004] HCA 56,
(2004) 218 CLR 530 ...c..ccctiriirrieisieneessessesnnnasesnessesssssssssssscsssssissssssssssnssssans 59, 109




TABLE OF LEGISLATION

Australia
Conveyancing Act 1919 (NSW), 8 133A..uumeiiiirriinicnctensesnsnsnns 172
Goods Act 1958 (Vic), 85 56(3), 57(3); 59(3) ceereerrermromrrennentissssnissenssesssessnssseenns 167
Judicature Act 1876 (QId), $ 4(7) cevvrvverivevrvsernncrcssensennes 68
Property Law Act 1974 (Qld), s 112 172
Restraints of Trade Act 1976 (NSW), $ 4 ..uuvevevienirnnineeeeeeeeeese e 105
Sale of Goods Act 1954 (ACT), ss 53(3), 54(3), 56(3)........ ....167
Sale of Goods Act 1923 (NSW), ss 52(3), 53(3), 54(3)....... 167
Sale of Goods Act (NT), $8 51(3), 53(3), 54(3) crererurruresrinrssrsnnsnnsenssnssisessessnsnesense 167
Sale of Goods Act 1896 (Qld), ss 52(3), 53(3), 54(3) «weeveneee ..167
Sale of Goods Act 1895 (SA), ss 49(3), 50(3), 52(3) ..cvvrnen. 167
Sale of Goods Act 1896 (Tas), ss 54(3), 55(3), 57(3) ceeeree. ..167
Sale of Goods Act 1895 (WA), ss 49(3), 50(3), 52(3) ... ..167
Supreme Court Act 1970 (NSW), 8 68 ....ovvrrerrrnrinsrnininestnienssessscisiessneesienises 68
Supreme Court Act 1935 (SA), 8 30uiuviiernnerenesieininennne 68
Supreme Court Civil Procedure Act 1932 (Tas), s 11(13)ccvcucrerrerrrersrcnrenninnnnnnnns 68
Supreme Court Act 1958 (Vic), s 62(3) .ecuvuveverccnrensesnnnens .68
Canada
Sale of Goods Act, RSA 2000, c S-2, ss 49(3), 50(3), 52(3) (Alberta) .....cceenuvne. 167
Sale of Goods Act, RSBC 1996, ¢ 410, ss 53(3), 54(4), 56(3) (British

COlUMDIA) covreerierricreeece e seres e s s st b s e st s eas e b e e b assnesba et 167
Sale of Goods Act, CCSM ¢ 810, ss 51(3), 52(3), 54(3) (Manitoba) ......ccce.uu...... 167

Sale of Goods Act, RSNB 1973, ¢ S-1, ss 47(3), 48(3), 50(3) (New Brunswick)..... 167
Sale of Goods Act, RSNL 1990, ¢ S-6, ss 51(3), 52(3), 54(3) (Newfoundland

and Labrador) cueeeeecmvecenieeerenecreeseseneseesssesensssesssessens 167
Sale of Goods Act, RSNWT 1988, ¢ S-2, ss 57(3), 58(3), 60(3) (Northwest
TEITILOTIES) vevvrrererereecrerreerrereseessaessnessensensssssssssssssesane ...167

Sale of Goods Act, RSNS 1989, ¢ 408, ss 51(3), 52(3), 54(3) (Nova Scotia) ........ 167
Sale of Goods Act, RSNWT (Nu) 1988, ¢ S-2, ss 57(3), 58(3), 60(3)

(NUDNAVUL) ceveeeieeirieineneeereeneeseeseesssorecsssnessessessnessnssanesses ....167
Sale of Goods Act, RSO 1990, ¢ S1, ss 48(3), 49(3), 51(3) (Ontario) .......cceeeeenee 167
Sale of Goods Act, RSPEI 1988, ¢ S-1, ss 50(3), 51(3), 54(3) (Prince Edward

ISLANIA) et ieieeseee et et e sesaessne s n e st e b e nt et e b s a e e s e e s asraaes 167
Sale of Goods Act, RSS 1978, ¢ S-1, ss 49(3), 50(3), 52(3) (Saskatchewan)......... 167

Sale of Goods Act, RSY 2002, ¢ 198, ss 47(3), 48(3), 50(3) (Yukon Territory)....167



xxiv Table of Legislation

Europe

EC Treaty, Article 81, Official Journal C 325, 24/12/2002 P. 0064 — 0065............ 78
Israel

Contract (Remedies) Law 1970 (ISTael) c.ceoveveemueeeenecmciiininticcniacnnaces 98
Sale (International Sale of Goods) Law 1971 (Israel), s5 82, 84 ..eocvcrimernnnenirenine 98
New Zealand

Sale of Goods Act 1903 (NZ), ss 51(3), 52(3), 54(3) vovrererermrnrcsisnisensnsasasssnsnsasanes 167
Supreme Court Act 1860 (NZ), § 5 vvvvvurveuirninrisssssssisssssecssensisssian st 68
United Kingdom

Chancery Amendment Act 1858 (IMP), $ 2ucuuvuerririmmmisismissimsenssisiisinssiisissiseees 68
Contracts (Rights of Third Parties) Act 1999 (UK) cerererierrnreresnncencssssisnesnessssssssasass 143
Official Secrets Act 1911 (UK), s LU1){C) ererererrerarernensuensssnsussssssensasssssssssssssasssssssassns 73
Landlord and Tenant Act 1929 (UK), § 18(1) covvvererrerrermrerisrerisisnsnsisestsiscisnesnanes 172
Law of Property (Miscellaneous Provisions) Act 1989 (UK), S 2..uueeeevrrreernresvennens 162
Sale of Goods Act 1979 (UK), ss 50(3), 51 (3) 53(3) cererrrrrneererisninensnsaesenssrenanes 167
Supreme Court Act 1981 (UKD, 8 50.uuuereeencmceencncrereresssnsnsssmsasasesssscsasssssssssssssesssnss 68
United States

Uniform Commercial Code (US), §$ 2-708(1), 2-713(1), 2-714(2),



