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PREFACE

Published annually, this book—Leading Cases in Constitutional
Law—includes all the significant opinions handed down during the
Supreme Court’s most recent Term, as well as previous Terms.

Although it might seem ironic for the authors of a nearly 1800—page
constitutional law casebook also to produce this compact alternative, we
have repeatedly heard colleagues express the need for a shorter, less
expensive, more bare-bones book for a basic course in constitutional law.
This book fills the gap that our colleagues identified. By judicious editing
of the most important decisions of the Supreme Court and careful
summarizing of less significant cases, we have encompassed the
“essentials” for a constitutional law course in this paperback volume.

This book’s organization is very similar to that of our much larger
and more traditional one, which includes an abundance of Notes and
Comments. That larger book should serve as a resource for those who use
this volume.

Cases and statutory citations, as well as footnotes of the Court, have
sometimes been omitted without specification; other omissions are
indicated by asterisks or by brackets. Numbered footnotes are from the
original material; lettered footnotes are ours.

JESSE H. CHOPER
RICHARD H. FALLON, JR.
YALE KAMISAR

STEVEN H. SHIFFRIN

July 2013

iii



LEADING CASES IN
CONSTITUTIONAL LAW

2013 Edition



TABLE OF CONTENTS

PREFACE ..ottt ettt ettt e eae e aeeeae e 111
TABLE OF CASES suviussvsaosi vicussnsoss ansss isatara s sasdssesssasnssesnsesserassssrmansns esnersseoranessas XXII
Chapter 1. Nature and Scope of Judicial Review........................cc........... 1
1. Origins, Early Challenges, and Continuing Controversy............cccc.......... 1
Marbury v. MadiSOM .....cocoiiiiiiiiiiiiiiiiiie et 1
Further Historical Context ..........cooovviiiiiiiiiiiiiiiiiieec e 9
Barnett—Restoring the Lost Constitution ............ccccccevvreiivveeeennennee. 9
Warren—The Supreme Court in United States History................. 10
Cohen—The Faith of a Liberal...........cccccoooviiiiiiiiice, 10

The Three Faces of Marbury ......cccccccoceoeieeiiiiiieeiiiieeeecieee e 11
Fallon—Marbury and the Constitutional Mind...............ccceevennnnnn. 11

The Court: 88 “Fial” ARBILET wecssmssmmmmsm sonvssmsevammsmsssesomion v visemi s 12

J et e SOn——WETEIIIES i s sisinis susssonss siamussss sasusssn s mtsans od dmsisnsis v 5o s 12
Jackson—Veto MeSSage.......ccuvviiiieiiiiiiicee e 12

COOPEY V. AQTON .ot e e ettt e e e e e e e e eenaenes 13

Judicial Review and Democracy.........ccoccveveeiiiiiiiiiiiiiiiiieceeeeeeciieeeee 14
Bickel-—The Least Dangerous Branch...........ccccoovviiiiiiiiiiniiinnnnn... 14
Choper—The Supreme Court and the Political Branches............... 14
Friedman—The Will of the People.......ccceevviieiiiiiiiiiiieeeeeee 15

A “Double Standard” of Judicial Review? ..........ccoeeeeiiiiiiiiiiiiiiie, 16
Martin v. Hunter’s LeSSee ........cccccooviiiiiiiiiiiiiiiiiiiiieiiceca e 16

Cohens V. VIFIZINIA ..oceeiiiiiiiiiiiiiieeeeeee et e e e e e e e e e aeeeaeeaeeennnnes 20

2. Political QUESTIONS .....uvviiiiieiiieeiiiiieiee et e e e e e e 21
Pacific States Tel. & T. Co. v. Oregomn .......ccoovvveeeieieieieeeeiciiiiieeeeee e 21
BAKEY: Vi QLT a0 simsmss ssanions s soasims s s35w5mms sossmss i 5o 885300 5457068 68 5530 00 SHFREbwsesl 6835 22
Gillgan V. MOTZAN......coiiiiiieiieieieieeeeeee e e e e e e e e e 23
Nixon v. United States ..........ccccoueemimiiiiicereeee e e e 24
Vieth v. JUDEITET. ..o 32
Zavotofsky v. ClINtON ... 32

3. Discretionary REVIEW ...........eeeiiiiiiiiiies e 33
United States Supreme Court Rule 10 .......ccccooeviiiiiiiiiiiiieeciiiieceeiieeen, 34
Maryland v. Baltimore Radio Show, Inc............cccccoooinniiininennnn. 34
Chapter 2. National Legislative PoOwer .............ccccccooiiiiiiiiiiiiiiiiiiiii, 37
1. Sources and NabUTe.....coooiiiiiiieieeeeiee i ee e e 37
TGO TEEIOTY s vauoumsmmumasnimssssss s s msnssss s s oy e R SV P S S SN 37
McCulloch: vi MAaryIaid .. .osesssomssssnsmmasssasms s asossemommiaisas: 38
United States v. COMSEOCK i swiaassissvss sosnssnssisimssnssssssosssssssmsens ivsiss 42

United States v. Kebodeaux........cccccevviiiiiiiiiiiiiiicciniiiiiiiiiieccccceenens 45

2.  The National Commerce POWET............cooiiiiiiiiiiiiiieiiiiieiiiieceececeeee 46
I.  Development of Basic CoNCepts.......coooviiiiiriiiiieiiiiiiieeiiiiecceeieeenn 46



TABLE OF CONTENTS

Gibbons v. Ogden ..........oooooiiiiiiiiiceeee e 46

Foundations for Extending the Reach of Congressional Power ...... 49

The Lottery Case (Champion v. Ames) ...............c.....c........ 49
Houston, East & West Texas Ry. v. United States

(Shreveport Case)..........coovveiiioieiieeeeieeeeeeeeeeeeeee 51

II. Regulation of National Economic Problems ............ccoovvvvveveeeinnnnnn. 52

A. Limitations on Commerce Power Through 1936..................... 52

Hammer v. Dagenhart.............ccccooooiiiiiiiiiiiiiiece, 52

The New Deal vs. The Great Depression ...........cccoeevvvvvevennennn... 54

A.L.A. Schechter Poulty Corp. v. United States............... 54

Carterv. Carter Coal Co. ..sswmissnimmmssimvmssmnissmvsssviisie 54

B. Expansion of Commerce Power After 1936.............ccccvvveeennee.. 55

NLRB v. Jones & Laughlin Steel Corp. ........ccooevuvvveieiiieeeeinn. 55

United States v. Darby .......cccoooviiiiiiiiiiiiiiiiiiieieeeeeeeee 56

After interstate commerce ends...........cccevvvvieieeeeeeeeeeieiiiiiinnn. 60

United States v SUlliVan: ..vsssssssssssssssssssmssssissssssssessssss 60

Scarborough v. United States ........ccocceeevveeeeeeiineeieeeeenenennnn. 60

Local activities affecting commerce.........coccueeeeeviireeeeniieeeeennn. 60

Wickard v. Fillbumrni s sov issovnsaaaiivissssssisissainivesosisosivin e 60

Maryland v. Wirtz........cccccoeiimiiiiiiiiiiiecieeceeeciiiereeee e 61

Perez v. United States.......cccccvvviieiiiiiiiiiiiieeeeeeeeeeeeies 61

III. Protection of Other Interests Through the Commerce Clause........ 62

Heart of Atlanta Motel, Inc. v. United States........................... 62

Katzenbach v. McCIUNG :ivsuisuisimsessmnaimmsssiansmssiss mmsiasississsonnssss 64

Hodel v. Virginia Surface Mining and Reclamation Ass'n....... 65

IV. New Limitations at the End of the 20th Century ............ccccceeeennn. 66

United States v. MOIriSON ........cccooviiiiiiiiiiieeiiieeeceieee e 66

United States v. LOPEZ ....cveeeieiiiieeeeieieeeeiieie et e 66

Gonzales v RAICH .cuumisvsomsnmsssssssssvssssssssssosssssssaorsasssashomssss snsninnsesasvas 76

Pierce County v. GUILIEN .iiiisssie somsras sssssmmss sosnasssvssss sovnsosnssssass 79

National Federation of Independent Business v. Sebelius .. 80

The National Taxing and Spending POWers ...........ccccccveveiiiiiieiiciiiniannn. 86

I.  Regulation Through Taxing........cccccuemiiiimiiiiiiiiiiieeee e 86

National Federation of Independent Business v. Sebelius.............. 87

II. Regulation Through Spending.......ccccoeoiiiiiiiiiiiiiiiiiiiiiiiieeeceeceeeeeee 89

United States: v, BURIEY vimsnsssssussnssmmonrsssnmsssssssisssommssnssessiisss 89

Charles C. Steward Machine Co. v. Davis.......cccceocivieiiiiiiiceinieeeen. 90

Helvering v. DAvis .......cuiiiiiieeieeiciiiiiiiee e 91

United States v. Gerlach Live Stock Co......ccooeveiiiiiiiiiiiiieinnnnn. 91

South Dakota v. Dole.........cccciiiiiiiiiiiiiiiieeeiiceeee e 92

Sabri v. United States .......oeeeiiiiieieiiiieeeceieee e 95

National Federation of Independent Business v. Sebelius.............. 95

Treaties as a Source of Legislative POwWer ...........ccccceeeviiiiiiiiiiiniiiiiencennnn. 99

Missouri v. HOWANA.........conererreneessenmesmsssivionssisssssmminavessisivessss ssniasnanasss sosssns 99

Applying National Powers to State Governments:
Intergovernmental Immunities.......coccooeiriiiiiiiiiiiiiniiiiiieccie e 100

L Origins:of INMOBIEES .msmemssssnessss s psmamesss s aesimssiis s opees 100



TABLE OF CONTENTS vii

1.

McCulloch v. Maryland ..........cocooiiiiiiiiiiiiiecce e 100
II. State Immunity From Federal Regulation ..................cccoovveveeenn.n. 101
Maryland v. WIrtZ........oeeeeeieeeeeeeeee e 101
National League of Cities v. USEry.......cccccoovuviieeiiiiieeeecinnenn. 101
Garcia v. San Antonio Metropolitan Transit Authority ...... 102
South Carolina v. Baker..........cccoooviiiiiiiiiiiicceee 107
Gregory v. ASheroft.........oooooiiiiiiiiii e 107
Printz v. United States ..........ccccoooiiiiiiiiiiiicceecceee 107
Reno v. Condon ......oocuviiiiiiiiiiiiiiiieeeccieee e 114
Chapter 3. Distribution of Federal Powers:
Separation 0f POWEerS...............ovuiiiiiiiiiiiciiiicceeieeeeeeee e 117
Presidential Action Affecting “Congressional” Powers..................c....... 117
[.  Internal Matters: Domestic Lawmaking.............cccoevvvvviiniieiiinnnn. 117
Youngstown Sheet & Tube Co. v. Sawyer
[The Steel Seizure Case].........ccccceeeviiiiieeiiiiiieeiiiiieeeein. 117
Dames & Moore V. ReagaN: ..cv i sivsmasessssos s swasonsiviiasiassssmassians 123
Medellin v. TeXaS ......cciuiiiiiieeiieeeieeeeeeee e 125
II. External Matters: Foreign Affairs and War ..........ccccovvvieeenninnnenn. 126
United States v. Curtiss—Wright Export Corp. ...................... 126
ITI. Individual Rights and the War on Terrorism.........cccccceeeeeeeeiinnnnn. 128
Hamdi v. Rumsfeld..........cccoviiiiiiiiiiicceeeeieee e 128
Hamdan v. RuUMSTeld .....comvimimsmnsmosvissassssisssasssss sisasssss saianrssssasias 130
Boumediene v. Bush ............cooooiiiiiiii 131
Congressional Action Affecting “Presidential” Powers..............cccceue. 140
I.  Delegation of Rulemaking Power ...........c.ccccccoiiiiiiiiiiiiiiiiciie 140
Yakus v. United States .......cooooieiiiiiiiiiiiiieiieee e 140
Whitman v. American Trucking Assns, Inc. .....cooeeeeiviiiiieeeeiiinnnnnn. 141
Chevron U.S.A. Inc. v. Natural Resources Defense
Coungil;, ING, suasssoms v somssrmsssnis sovsvssminesmaisssasss sxasosssaiesossoss ssavasnaes 141
United States v. Mead COorp........coovuiieeiiiiiieeiiiiieeeiiece e 141
II. Legislative and Line Item Vetoes.........ccccccceiiiiiiiiiiiiiicciiiin, 142
INS v. Chadha .......ooooiiiiiiiiiee e 142
Process Gas Consumers Group v. Consumer Energy
Couneil of AMETICA siivusmsonsssnss svusismines sosnssssomssssssssrassisins 145
Clinton v. NeW YOTK ......coouuuuimmimiiiieeeee e eeeeceeeceeees 146
ITII. Appointment and Removal of Officers ..........ccccoeoiiiiiiiiiiiiiniiinnen. 147
Myers v. United States........coooviiiiiiiiiiiiiiececie e 147
Humphrey's Executor v. United States .........cccoceeviieinireinveeninnn. 147
Buckley V. Valeo ....:iuiwsmmssisss sasvicssaosoveassssssssssesissvis s s sssssssisossn 148
BowSher v. Synar.....ccccocceeeeeiiieeeeee e 149
Morrison v. OLSON........oooiiiiiiiiiiiiiceeeee e 151
Mistretta v. United States .......ccccceeviiiiiiiiiiiiieceieneeieeeeee 154
Metropolitan Washington Airports Auth. v. Citizens
for the Abatement of Airport Noise, Inc..........cccvevevnnnn. 155
Edmond v. United States ..........cccoevvriiiiiiiieeiniiieceeeineeee e 155

Free Enterprise Fund v. Public Company Accounting
Oversight Board..........occviiiiiiiiiiiiiiicccece e, 155



viii TABLE OF CONTENTS

3. Executive Privilege and Immunity .........ccccoevviiiiiiiiiiiiiiiiiecccieee e 158
United States v. NIXON ....ooouuiiiiiiiie e e 158
Nixon v. Adminstrator of General Services ..........cocceeevevvvveeeennn... 160
Nixon v. Fitzgerald.......ccccoooviiiiiiiiiieice e 160
CHNEON V. JONES .eviiiiiiiiieeeeecciiiee e 162
Cheney v. U.S. District Court.......oovurimviiiiiiiiecieiciieeecieeeeeeeen 163
Chapter 4. State Power to Regulate...............c....coooeiiiiiiiiioiie, 165
INtrOdUCTION ... e e e e 165
Crosby v. National Foreign Trade Council .........ccccceevvieiieiiiiciinnnnn, 165
1. State Regulation When Congress’ Power Is “Dormant”: History and
Fundamental ISSUES........uiiiiiiiiiiiiiiiiiiiiiieee e 166
I.  Early Views of the Implications of Federal Authority for State
P OWET s s505050.5 xmwws i smsness ssioasns 55 55030 #6054 08 6.0 oS08 G0 R0 AH SRR SO S0 166
Gibbons V. OZdeN.....ccouuiiiiiiiiiiiieeeiiieeeeciee e 166
Willson v. Black—Bird Creek Marsh Co. .......cccoovvviveeeeeeenennnn. 167
Cooley v. Board of Wardens ..............ccccoeoooeeviviiiiiiieceeeeceeeeis 168
2. Basic Doctrinal Principles and Their Application.........ccccceeeeeviniieeennns 169
I. Statutes That Discriminate on Their Faces Against Interstate
COMIMBECE .« vsverernensnnnnssusisnsnniossiisd shos i4sseinssadish Soaissssodsssesaiuines avaen Sadiis 171
Baldwin v. G.A.F. Seelig, Inc. ...........cocooiiiiiiiii, 171
Dean Milk Co. v. MadiSON ..........cooooieiiiiiiiiiiiiieeeeeeecciiiieeeeee e 172
Philadelphia v. New Jersey......ccccccoooiiiiiiiiiiiiiiiiiiiiiiicceeee e 174
Maine V. Taylor .....ccveeiieiieiiiiiiieeee e 177
Sporhase: v. NeBFABK A sy ssesmsss s cusnmesiossssmesiosmsanssssssssosnsvasonsss 178
II. Congressional Authorization of State Regulation............cccooeuueeeen. 178
Prudential Ins. Co. v. Benjamin ..........ccccevieeiiiiiiiniiiiiiiiiiiececeeeees 178
Metropolitan Life Ins. Co. v. Ward......ccccooeeeeriiiiieiniiieeieieeeeees 179
III. Discriminatory Statutes That Favor Governmental Rather
Than Private Entities.......cccccooiiiiiiiiiiiiiieeeeeeeeciiieceeeee e 180
C & A Carbone v. ClarKStOWN........coooiviiiiiiiiiiie et ee e 180
United Trash Haulers Ass’n v. Oneida-Herkimer Solid
Waste Management Auth..............ccooooiiiiiiiiic. 182
Dep’t of Revenue v. Davis ......eeeiviiiiiiiiiiiiieiecceeeiieeecc e 186
IV. Statutes That Do Not Discriminate on Their Faces but
Nevertheless Burden Interstate Commerce ..............ooovveiiiiiiniennnn. 188
Breard v. AleXandrial.....ccocceeeieieiieiereeieieieiaeaaeeeeeeeeaeeeeesereeessereeeenemenee 189
Hunt v. Washington State Apple Advertising Comm'n ................. 189
Minnesota v. Cloverleaf Creamery Co. .....ccocovvirierieeeeeeeseeiiiieeeeenn. 191
Bendix Autolite Corp. v. Midwesco Enterprises, Inc. .........c......... 192
V. Subsidies afid LINKAEES. ..ovussiasssssssssmnssssinssssvnsssssrsasnsas ssppaassosssssssvans 193
New Energy Co: of Ind. v: LAMBACK couuuemesmsissssssss smsssssssnssussasessessons 193
West Lynn Creamery, Inc. v. Healy .............cccooooiii. 194
3. The State as a Market Participant ........cccococoiiiiiiiiiiiiiiiiiiiiiiiiis 197
Reeves, INC. V. STAKE........ooviiiiiiiiiiiiiieeeeee e 197
South—Central Timber Development, Inc. v. Wunnicke..........ccc.cco....... 200

4. Interstate Privileges and Immunities Clause .........cccccceeeviiiiiiiiiiiinnnnne. 201



TABLE OF CONTENTS ix

United Building & Construction Trades Council v.

Mayor of Camden ............occooiuiiiiiiiiiiiecce e, 202
McBUTINeY V. YOUINZ ..ooooiiieiiiieciiecceee e eee e 205
Lunding v. New York State Tax Appeals Tribunal........................ 206
Chapter 5. Substantive Protection of Economic Interests................. 207
INtrodUCtion ..ooooiii e 207
1. Origins of Substantive Due Process........ccoccoooiiiiiiiiiiiiiieciiieeeee 207
[.  Early Expressions of the Notion That Governmental Authority
Has Implied Lamits.......ooiiiiiiiiiieiiieiieeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 208
Calder 7. BUll cvusimssssismmmiomssnamssin seissmmss sassssrasisissantimnnrmnssnessnnsannas 208
Wynehamer v. People.........ccccoiiiiiiiiiiniiiiiiicie e 209
Fletcher v. Peck ....ccouvviiiiiiiiiiiiieeeeeeeee e 210
Dred Scott v. Sandford ... 210
II. The Search for a Constitutional Basis .........c.ccccovivviiieiiieiiiciiinn, 210
Barron v. Mayor and City Council of Baltimore..................ccccu...... 210
III. Fourteenth Amendment...............ccoooiiiiiiiiiiiiiiiiii e 211
Slaughter—HOUSE CABES wsusususunenimissansmsnssessssssss vssamssssssssssmsssssmmvivns 212
2.  'The Lochner e isu:: e amiinme i anisssisessisinsi i iaisissssetasassnanei san asanes 218
I. The Road to LOCARET ........ccccuiiiiiiieeeeeeeeee e 218
Allgeyer v. LOUISTANA .........oooiiiiiieiiiiiiiieie e 218
Lochner v. New YOrK..........cocoooiiiiiiiiiiiiiiciccceeceeee e 218
II. Three Decades of Control Over Legislative Policy ........cc.cccoveveenn. 223
Muller V. OXegont. s :suss swisvuisssarinnis iasoiss o mis aianssoie sosonwass s s 6uin 223
Adair v. United StatesS.........uuiveeeieiiiiiiiiiieee e e e e e e e 223
Coppage V. KanSaS........cuuuiiiiiiiiiiiiiiiiiiiiiee e e e e e eeens 223
Adkins v. Children’s Hospital.........c.ccccooeiiiiiiiiiiiiiieeicieieeeeee, 224
3. The Abandonment of LOCATET ..........cccoviiiiiiiiiiiiieiiiie e 225
Nebbia v. NeW YOrK ......ccssmsenssvsusmssssssimssinissvesssississsisissaesosssssssass 225
West Coast Hotel Co. v. Parrish........coooeeoiiiiiiiiiiiiiiicceeeee, 2217
“The Most Celebrated Footnote in Constitutional Law™:
Footnote 4 of the Carolene Products Case .........ccccccveveeeeeeeeeaaennnns 227
United States v. Carolene Products Co........cccceevvieeiiiiiiiiiiiiiieeeen. 227
The 1940s, 50s and 60s: A Far Cry From Lochner..........cccccceveeeereeeenn... 228
Olsen v. Nebraska ........ccoooiiiiiiiiiiiiiiiiiiiiiee e 228
Lincoln Federal Labor Union v. Northwestern Iron &
IMEtal CO. oo 229
Williamson v. Lee Optical of Oklahoma...........cccccoevviiiiiiiieeeenennn. 229
Ferguson v. SKIUDPA ....cooooiiiiiiiiiiiiee e 230
A Note on Substantive Due Process and Punitive Damage
(CONBETAT TS cus s sssnenssaseinsainensses e i s oS SR A B S s A SRS O e e 230
BIVMW: W, GOBE ssuissunsosnsssnsnsssussssnssannssums sissinssm sssissnaius 558 5§ 56 nya s sy spannss 230
State Farm v Campbell ... svmmsnissnssssssasssssusssesseisssssasans 231
Philip Morris v. Will1amS .......uueeieriiiiriiiiiicceeceeeeieeeee e 231
4. Other Limits on Economic Legislation: The Prohibition Against
“Taking” “Private Property” Without Just Compensation .................... 232

Penn Central Transp. Co. v. New York City......ccooveeeivnnnneen. 233



TABLE OF CONTENTS

Stop the Beach Renourishment v. Florida Dep’t of

Environmental Protection ..........c..coccoeoviiiieieneeeieeeee 234
Kelo v. New Londomn..........ccoooooiiiiiiiiiiceeeeeeeeeeeeeeee e 236
A Note on the Prohibition Against “Impairing the Obligation
Of CONEIACES” ..o 239
Home Building & Loan Assn. v. Blaisdell....................cooovvvveennnn.. 240
United States Trust Co. v. New Jersey......c.ccccceveiiiiiieeccciinineenennn. 241
Allied Structured Steel Co. v. Spannaus .......ccccvveveeeeeeeeeeeeirennnnn. 241
Energy Reserves Group v. Kansas Power & Light Co. .......... 242
Exxon Corp. v. EQgerton .........c.cccooovvuvviiiiiiiiiie e, 242
Chapter 6. Protection of Individual Rights: Due Process,
the Bill of Rights, and Nontextual Constitutional Rights.......... 243
1. Nature and Scope of Fourteenth Amendment Due Process;
Applicability of the Bill of Rights to the States..........cccccceviieiiiiiiiiinnnn. 243
I.  The “Ordered Liberty—Fundamental Fairness,” “Total
Incorporation” and “Selective Incorporation” Theories.................. 243
Cardozo—For the Court in Palko v. Connectictit .........c....cccuu...... 244
Black—Dissenting in Adamson v. California ..............cccceueveennn... 244
Frankfurter—Concurring in Adamson v. California..................... 245
White—For the Court in Duncan v. LOuiSian@.............cccceueene...... 247
Harlan—Dissenting in Duncan v. LOUISIANG ..........uvvveeeeeeeeeaennnn, 248
White—For the Court in Duncan v. Louisiana............ccc.ueeee....... 249
II. Should the “Selected” Provision Apply to the States “Jot—For
—Jot”? “Bag and Baggage™? ........cccovvviiiiiiiieeeeceeeeeeeeeee 250
Brennan—For the Court in Malloy v. Hogan...............cccccuveeeenne... 250
Harlan—Dissenting in Malloy v. HOgan ...............cccccccevevevevevennnnn. 250
Harlan—Dissenting in Baldwin v. New YOrk ......cccccovcvveeeeeeeeeeenn, 251
III. In McDonald v. City of Chicago, the Court Looks Back on Its
“Incorporation” of Bill of Rights Guarantees..........cccccccevvuvvereennnee. 253
IV. Bodily Extractions: Another Look at the “Due Process” and
“Selective Incorporation” Approaches .........cccccoiiiiiiiiiiiiiiiiiiiennenen. 254
Rochin v. California........ccccccoeviiiiiiiiiiiiieceeeiiiee e 255
Breithaupt V. ADTAML ciiseiciimnion mamios mvivsnesaiamisismmsonsaivasmissimsms ioins 256
Schmerber v. California .........ccccoeeeiiiiiiiiiiriee e 256
Sacramento V. LEWIS........ueiiiiiiieiiiiiiiiiiee e ee e e e 257
A Note on the Retroactive Effect of a Holding of
Unconstitutionality.......coooiiiiiiiiiiiiiieeeeeeee e 258
2. The Right of “Privacy” (or “Autonomy” or “Personhood”) ...................... 260
INETOANCLOTY INOEE s:s05:0m5 simmsivos sew o s svai s i o Pis e a3 o S BTN e eSS 260
Griswold v. Connecticut..........ccceeeiiiiiiiniiiiiiiiniiee e, 261
Harlan—Dissenting in Poe v. ULIMan ..........ccocoeevvciieeiniieeeeennnen. 265
Eisenstadt v. Baird........cccceviiiiiiiiiieeeeeccee e 270
Oral Arguments in the Abortion Cases.......cccccveeiiviiiieieieeeiiniiiiiiiieeeeennn 271
ROE Vo WG 15vsve s mwsssssnsissnss sseases s s awas desans s sl wo s susassass suonss aisn 272
DO V: PBOIEOTL. . nsnenns samnnnssnnsnssiosssis o o siniings it s 598 m ¥ avamnds savraamsngses 279
ADbOrtion FUNAINg ......oeeeeeieieee e 279

Maher V. RO ..o 279



TABLE OF CONTENTS xi

Harris v. MCRAE .....coiiiiiiiiieeeceeeeeee e 280
The Court Reaffirms “The Essential Holding of Roe”............cccceouunun.... 281
Planned Parenthood of Southeastern Pennsylvania v.
CaASY oo 281
Anti—Abortion Measures Post-Casey: Attempts to Outlaw
“Partial-Birth Abortion” ...........cccceeiiiiiiiiiieieee e, 298
Gonzales v. Carhart.................oooooiiiiiiiiee, 298
Stenberg v. Carhart ...........ccccoooeiiiiiiiiieieeeeeeeceee e, 298
Family Living Arrangements, Parental Rights, and the
“RIGht £0 MATTY” coiiiiiiiiieiieiee e e e e e e e 306
WRALETH, Vs OB wssssvunsnemssoassisnssnsivs ass ssaversas s s saassesis s sramsims 306
Belle Terre v. Boraas :iiissesissisossmis sisomissossssmsssasssvaess 306
Moore v. East Cleveland..............cccoeeeeeveiiiiiiiiieeeeeeee, 307
Loving v. VIriginia .....coccveeeiiiiieiiiiiee e 308
Zablocki v. Redhail............ccccooooiiii, 309
Turner v. Safley ......cccceveiiiiiiiiieiiiiiieieeeeeeeecee e 311
Troxel ¥, GranVAlle s urssmpmmmassrsisesommssssssanmenss e 312
Michael H. v. Gerald D............ccocovviiiiiiiiiiiiiiiiniiieeeeeeeeenns 313

Is There a “Right to Die”? A Right to Physician—Assisted
Suicide? A Right to Determine the Time and Manner of

One’s Death? ..o 317
Washington v. Glucksberg ..............ccccooeieviiiiiiiiiiice, 317
Vacco Vi QUIANL q:iusiun misssamasssimin avissnmmanmsssimsssis s s s 329

What Shall We Call This Segment—The Right to Engage in
Homosexual Sodomy? . . . The Autonomy of Private Sexual
Choices? Sexual Expression and Control of One’s Body?
Unconventional Sexual Lifestyles? . . . Unconventional

Sexual Lifestyles? ... 332

Bowers v Hardwick. . iceusivssssasivisisissmsnsnsnsnassonsis insossnepsnspassses 332

Lawrence v. TeXas.........c.oovviviiiiiiiiiiiiiieeaen e e 333

Commentary on the Lawrence Case.........ccccceeeveeeiiiiiiiiieeeenieeineins 345

More on Privacy and AUtOnomy ...........oooeviviiiieeiiiiiiiiiiicieeeee e 347

Kelley v. JONNSON ..cooiiviiiiiiiiiiiiiiiiiiii e 347

Younghers v, ROME0 ws.ussssonenevsassosmnossnsssaasiimessnsmsssmsamsssssase 348

3. The Right to Keep and Bear Arms . ..cssssevecssssssssimessonsssersosissssosmonnsssss 349
District of Columbia v. Heller.............ccooooiiiiiiiiiieeeeceeeeeeeee 349
McDonald v. City of ChiCago........ccccvoeveiiiiiiieiiiiieeeeeeeeee e 355
Chapter 7. Freedom of Expression and Association............................ 365
1. What Speech Is Not. Protected? .....c.ccvmrsmsamesmpsemmssneas ssssamressanssssvennonssns 365
I. Advocacy of Illegal ACtioNn .....cosmsissssssrcassesnserissssssuasassossus sissssssosssossns 366

A. BEmerging Prineiples ... iisstasisissisasssssmmsissuss o 366

Schenck v. United States ..........oooovviiiiieiiivviiieiiiresree e 366

Debs v. United States .......cocvvveeeiieiiiieiiiieeeieeeeeeeeeeeeeeeeeeeeaes 367

Masses Publishing Co. v. Patten........cccocccceeereiiiiiiinnnnn. 368
Holmes—Dissenting in Abrams v. United States........... 370

B. State Sedition LiaW s v mommisssmos aons mvsiammsasisssemsas 372

Gitlow V. NEW YOIK.........cooorneesssaissivissasssnississossssssssssassosssssswisnsss 372



xii

TABLE OF CONTENTS

II.

I11.

IV.

VI.

Whitney v. California ..........cccocooiiiiiiiiiiiiiice, 375

C. Communism and Illegal Advocacy ........cccceevuuviiiiiiieeeeeerieinnns 380
Dennis v. United States ..........cccoovveeeiiiiiiieiiiiiiiieeeeeeeeeeeeee, 380
Yates v. United States.......ccccoeeveiieviiieeeeeeeeeeeeeieeeeee 391

D. A Modern “Restatement”............ccoooiiiiiiiiiiiiiiiiiiiiiieeeeeeeee 392
Brandenburg v. Ohio..........c.coooiiiiiiiiiiiiicece 392
Hess v. Indiana ........ccceeeevieeeiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 395
Communist Party of Indiana v. Whitcomb...................... 395

Holder v. Humanitarian Law Project..................cccoeeeo. 395
Reputation and Privacy.......ccccooeeeeeeiiiiiiiiie 396
A, Group Libel ... 397
Beauharnais v. IIHN0IS ..........oooviiiiiiiiiiiicccecece e 397

B. Public Officials and Seditious Libel..............ccccceeeiivinninniennnn. 400
New York Times Co. v. Sullivan ...........ccoooeeeeeeeenii. 400
Curtis Pub: Co. Vi BUtts... i msmvsnmensnimomas s ssisas 405
Associated Press v. Walker ............oooovvviiiiiiiiiiiiiiiieceen, 405
Rosenbloom v. Metromedia, InC.......coeveevvieeiiieeiiiieaenn. 406

C. Private Individuals and Public Figures ........ccccccceeviiiininnnin, 407
Gertz v. Robert Welch, Inc. .............c...cooooiiii, 407
Time, Inc. v. FIrestone.........ccoouveeiiiiiiiiieeeeeieeeeeeeevinn, 415

D, Emotional INISEEEES :vsussmvenisssisnsmsvsnmmsssssmsassaronsisssevamainn 415
Hustler Magazine v. Falwell...........ccccccoooviiiiiiiiiiiiiieee, 415
Snyder v. Phelps.........ccooovvicceceeeeeeeeeeeeeeeee e 417
Zacchini v. Scripps—Howard Broadcasting Co........................ 423

E. Disclosure of Private Facts .......ccccceveiiiiiiiiiiiiiiiiieieeeeeeee 423
Florida Star v. B.J.F. .....coooooiiiiiiiiececceeeeee, 423
Bartnicki v. VOPPeT.....coooiiiiiiiiieeeeeeeeeceee e 429

) o7-Te/ 3 V1 7, U TSRS 434
A. The Search for a Rationale............ccooovviiieviiiiceciiiiccccee 434
Paris Adult Theatre I v. Slaton.................cccoooeevviiiinnnnn.. 435
Kingsley International Pictures Corp. v. Regents.................. 439

B. A Revised Standard ............ccccouviiiiiiiiiiiiiiiiiieieeeeeee e 440
Miller ¥. CaliforNia. ..o usussvssissossossssransessisssvissssnsmasssisis s 440

C. Vagueness and Overbreadth: An Overview ............................ 450
“Fighting Words,” Offensive Words and Hostile Audiences.......... 453
A, Fighting Words ......ccovviiiiiiiiieeceee e 453
Chaplinsky v. New Hampshire............ccoooooiiiiiiiiiiciii, 453

B. Hostile AUdIeNnces ......ccocoeeeeeieiieiiiiieiiiieeeeeeeeeeeeeee e 455
Terminiello v. ChiCago..........ccoeieiviiiiiiiiiiiiieee e 455
Eeiner vi. New YOrk. vissmsesassssonso s mervaessresssis soossioss sissnes 455

C. Offensive Words.......oooouviiiiieieiiieeeceeeeeee e 457
Cohen v. California..............cccoeooviiviiiiiiiiiiiiiiiieeeeeee, 457
Ownership of Speech .......ccooviieieeiiieiiiiien 462
Harper & Row v. Nation Enterprises........ccceceeeevciiieeeniineeeennnnnnn. 462
Eldred v. ASheroft.........ooooiiiiiiiiiieccecceeeeeeeeeeeee e 468
Should New Categories Be Created?...........cccovveeeiiiiiieeciiiieee 469

A. Harm to Children and the Overbreadth Doctrine.................. 470



TABLE OF CONTENTS xiii

New YOork v. Ferber .......cccovviiiiiiiiiieeeeeeeeeeeeeeeeeen 470
Simon and Schuster, Inc. v. Members of New York
State Crime Vietims Bd.......ooovvvvieiiiiiiiiiiiieeeeeeeeee, 475
Massachusetts v. Qakes ...........ooooeeeiiviiiiiieiiiiiieeccccceeeee 475
Ashcroft v. Free Speech Coalition.........ccccceeevvivvieiivieeeeeen. 477
United States v. Williams ........ccoocuviiieiiiieiiiiiiiicicciieeeeeeeee. 479
B. Harm to Women: Feminism and Pornography....................... 479
American Booksellers Association v. Hudnut......................... 479
C. Racist Speech Revisited: The Nazis......cccooeeeeeeiiieiiiiiiiiiinninnni. 484
Collin v. Smith ....coooiiiiiiii 484
D. Animal Cruelty and the Flight From New Categories........... 485
United States v. Stevens...........cccoeevviieeeviiiiceicee e 485
E. Violent Video Games ...ussvsssssssusssssinvsvsssismvsssssmsisvsssssasossiaies 489
Brown v. Entertainment Merchants Association.......... 489
F. False Statements of Fact........ccccooeeeeeiiiiei, 495
United States v. Alvarez ...........ccccocooeeeiiiiiiiiiiiiiieeeeeee, 495
Distinguishing Between Content Regulation and Manner
Regulation: Unconventional Forms of Communication......................... 502
United States v. O’Brien...........cccccviiiiiiiiiiiiiiiieiiee e 503
Texas Vi JONMIBOM s ucviisisssvisivismssssssisss vaessvssi ssesmiaivassosass ssessisnisssanssaasusss 508
United States v. Eichman ............ccccccciiiiiiiiiiiiiiicceeieeee 517
Clark v. Community for Creative Non—Violence.............cccceevvureeeennnnnen. 518
Arcara v. Cloud BooKsS, INC. cooovieiiiiiiiieeeeee e 523
Coheni V. Cowles MEA1a. (C0usquussemsnssmsesamsssesnespsenssinmsusssmssssisss moss 525
Virginia v Hicks coisesssmssssmsssrmsmsommssasanasmias sivavsss sosmasis 525
Is Some Protected Speech Less Equal Than Other Protected
SPRECRT......coerereenorssnsnsnnmmumnnsenssnnsesanssanasinssihanssn fisisss s Foodissainsisiiis ioised S9ave8e 8o 525
I.  Near Obscene SPeech ..........ooooviiiiiiiiiiiiiiiiii e 525
Renton v. Playtime Theatres, INC........cccovvviiiiiieiiiiiiiiieceeeeeee 525
B008 V. BAYTY  osunusssomississvonsmnssssonsasasessssasssossns isssavansisssassrsipssssssss 529
Los Angeles v. Alameda BoOKS ..........ccceeviiiiiiiiiiiiiiiiniiniiininne 530
Erie v. Pap’s A.M. ...t miieinsiyei st sasissse 531
II. Commercial Speech ........ccuviiiiiiieiieeiiee e 533
Virginia State Board of Pharmacy v. Virginia Citizens
Consumer Council ..................e 533
Ohralik v. Ohio State Bar ASS M ....ccccouveiiiiiiieiieiciiieeeeeee e 539
I1) $& PPIMANS 1500w smsassnassassesssmassassssisses e s smesaverssunnsssvassaeoasss 541
Cincinnati v. Discovery Network.........cccovvieiiiiiiieiiiniiieeeennns 542
Martin v. Struthers ..........ooooviiiiiiiiiiii e 543
Central Hudson Gas & Elec. Corp. v. Public Service
(07675101110 s VUUURUR S SPTRPPPPPN 543
Lorillard Tobacco Co. v. Reilly.......ccccceviiiiiiiiiiiiiiiiiic 544
Thompson v. Western States Medical Center.............c.cueeee. 550
III. Private Speeeh............eseiiiiiasismasisisisssiisissossssiosvossvesssisssaasassssnvess 552
Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc. ........ccc.......... 552

IV. Conceiving and Reconceiving the Structure of First
Amendment Doctrine: Hate Speech Revisited—Again.................. 558



xiv TABLE OF CONTENTS

RAALY Wi St Patilccousmmmmm sy 558
Dawson v. Delaware ............ccccoeeeieeeeiiiieeeeeeeeeeeeeeeeeeeeeeeee 570
Virginia v. Black ........coooiiiiiiiiiiiieceeeee e, 571
4. Prior Restraints ....ccoooiiiiieiiiiiiiiiiiiieieeeeeeeeeee e 572
I.  Foundation Cases .........cccooiiiiiiiiiiiiiiieeeee e 573
P TR 1,15 155 £ PO 573
Liovell Vi G sxueissasmsmsmsmnssmssmmsasvonsntesssves it sas s s sars ss gy 573
B.  INJUNCHIONS ... s sssreiimsssssssimss ivisimsaiss s fsansarsistissnsiinmsnnennssonsas srss 575
Near v. MINNEeSOtA ..........covvviiiiiiiiiiiiiiceeeeee e e e 575
Walker v. Birmingham ..........oooooiiiiiiiiieiieeee 577
Freedman v. Maryland .........ccccccveeeeiiiiieiiiiiieccciieeeee, 578
Bantam Books, Inc. v. Sullivan........cccoeeeeevoeiieieeeiieeeeen. 579
II. Prior Restraints and National Security ............ccccceeevivvvieeeeeeeeeennn. 579
New York Times Co. v. United States
[The Pentagon Papers Case] .........ccccceeeevvieieecieiecccnne. 579
United States v. Progressive, Inc. .......ccccccoevviviiiiiiiiiieeeeeee. 585
Snepp v. United StatesS.........cooooiiiiiiiiiiiiiiiiiceeeeee e 587
5.  Justice and Newsgathering ........cccooeeeiiiiiiiiiiiiiiie 587
I.  Publicity About Trials .......coovviiiiiiiiiiiiiiiiiiciieeeceeeeeee e eeeeees 588
Sheppard v. Maxwell ... 588
Nebraska Press Assm v. Stuart ........oocceevvviiiiieiiiiieeiiiiiiieeeeeeee 589
II. Newsgathering.......ccooooiiiiiiiiiiiiiiiiece e 593
A. Protection of Confidential Sources ..........cccceeveeeeeeeiiiiiiiinnnnn.... 593
Branzburg v. Hayes .......cccccccoiiiiiiiiiiiiiiecieeeeeeeeee 593
Inre Farber ..o 600
Zurcher v. Stanford Daily .........ccccooiviiiiiiiiiiiiieccccciiieeee 601
B. Access to Trials and Other Governmentally Controlled
Information and Institutions ...........ccoceveeeeeiiieeeeeciiiee e 602
Richmond Newspapers, Inc. v. Virginia......................... 603
6. Government Property and the Public Forum.............ccoocoeiiiiiiinnnnnen. 612
[, Foundation CaASes .......cccccooeiiiiiiiiiiiieeiee e 613
Ay Mandatory: ACCEES v sssvsmssssmvmsasnsssssivsssis e shrisesinssssis o as s s 613
Schneider V. IrVInGton v s sssnsass svsssssnasvisssivssisssioss esssnvenes 613
Ward v. Rock Against Racism...........cccoeeveiiieiiiiieieenn... 614
B, EqUal ACCESS wooiiiiiiiiiieeiiie e 615
Chicago Police Dep’t v. MOSIeY .....ccocvvviiiiiiiiiiiiicciiieeecieeee 615
II. NeW FOrUmS....cccoooiiiiiiiiiicceeeee e e 616
International Society for Krishna Consciousness, Inc.
Ve L@@ oo 617
Lee v. International Society for Krishna Consciousness,
| 5 U 626
Lehman v. Shaker Heights .........cccocoiiviiiiiiiiiiiiiiiieeeeee, 627
Burson V. FEEETRBT suues ssvarsswinissassss s oo eessns s sssasms s 627
Hill v. Colorado.......oooeiiiiiiiieiee e 628
7.  Government Support of Speech............ccooovviiiiiiiiiiiiieeeeceeee 628
1. Subsidies of Speech ..........coooiiiiiiiiiiiieeee e 629

Pleasant Grove City v. SUmMMUIM .......c.ovvvvvviiiiiiiiieieciiiiieeeeeeeee, 629



TABLE OF CONTENTS XV

10.

Rust v. Sullivan ..., 630
Ysursa v. Pocatello Education ASS.....c...ooeevvvoeeeeeeeeeaen.. 638
Rosenberger v. University of Virginia................coocuveevevennennn. 639

II. Government as Educator and Editor ...............cooovviveeienvoieieiie. 640

Hazelwood School District v. Kuhlmeier............................... 640

MOEEE Vi FTBACTICK uisunnsssvissssssssssms so5ewi5s5emsss soaueasss s iosinciasasinsbansmansone 644

Garcetti v. Ceballos .......cooovuuiieeiiiiiiiiiieeeeeeeeeeeeeeeeeeee e 645

The Electronic Media ...........uveeiieieieieeiiiiieeeeee e 645
I.  Access tothe Mass Media .......cccooovvviiiiiiiiiiiicciiee e 646

Miami Herald Pub. Co. v. Tornillo ...........cccoovviviiiiiiiiiiiiiieeeeee 646

Red Lion Broadcasting Co. v. FCC..........ccccoovviiiiiiiieiececieeeeceee, 647

Columbia Broadcasting System, Inc. v. Democratic Nat’'l
COMIML. .ttt e e e e e e e e a e e e e e e e e eeennnes 649

Turner Broadcasting System, Inc. v. FCC (I) .......cccoooivvveeeeeeneennnn. 658
Turner Broadcasting System, Inc. v. FCC (II)......ccccceeeeennn.... 658

II. The Electronic Media and Content Regulation ...........ccccccoeeeeeenn... 660

FCC v. Pacifica Foundation ............cc.cccoeovviiiiiiiiiicciiiiccce. 660
FCC v. Fox Television Stations, Inc. (IT)..........ccoevvviiviiiiiiinnns 668
Sable Communications v. FCC ...........ccccoiiiiiiiiiiiiccieeee 668
Reno v. American Civil Liberties Union ........cccccccvvvvveeeeenennn. 669
Ashcroft v. American Civil Liberties Union (IT) ..................... 669
Denver Area Educational Telecommunications

Consortium, Inc. v. FCC .......ccooiiiiiiiiieeieieeeeeeen, 670
The Right Not to Speak, the Right to Associate, and the Right Not
B0 A S SOCTALC s svsnsmsnssisam svvinssssomsrs o siss sain s asans st sisness SIHavEss SHTSETI 255 4P AR %S00 676
I.  The Right Not to Be Associated With Particular Ideas................. 677

West Virginia State Bd. of Educ. v. Barnette..........cccccovviieeennnn. 677

Wooley v. Maynard ...........c.oooiiiiiiiiiiiiiiiie e 677
PruneYard Shopping Center v. Robins .........cccceevveiiiiiiiiiinnn. 679
Rumsfeld v. Forum for Academic and Institutional

Rights; INC: cusmasmsesimesssmmsimssssmisivsssaimvssssssiossoasvinss 681
Hurley v. Irish—American Gay, Lesbian and Bisexual
Group of BOStON .....oooviiiiiiiiiiiiieeeeee e 682
NAACP v. Claiborne Hardware Co. .......cccceeeeiviieeeiciiieeenen, 682
Zauderer v. Office of Disciplinary Counsel ...........cccceeeeeeennnnn. 682
Knox v. Service Employees Int’l Union..........cccceeeeeeeeiiiinnnnns 684
MclIntyre v. Ohio Elections Commn.......cccoovvuieeiiiiireeaeeiiiinns 685
Brown v. Socialist WOrKers ...........oovvvivviiiieiiiiiiiiiieceeeeeee e 685
II. Intimate Association and Expressive Association.........ccccccoeveennn.. 685

Roberts v. United States Jaycees ........cccccvuiiiiiiiiiiiiiiiiiiiiiiiieeeeeee, 685

Boy Scouts of America v. Dale ........cccooviiiiiiiiiiiiiiciec 691

Christian Legal Society v. Martinez.........ccoccuveeeercvreeeinveeerennnneeenns 693

Wealth and the Political Process: Concerns for Equality.........cccccceecee. 695
BucKkley v. Valeo.......ccoviiiiiiiiiieiiiee e 695
Randall v. SOrrell ......ooooiiiiiiiieeee e 707
Citizens United v. FEC ... 708

FEC v. Wisconsin Right to Life, Inc. ......ccoocoiiiiiieiiiiiiiiiees 718



