THE LIMITS OF

Constitutional
Democracy

Jeffrey K. Tulis and
Stephen Macedo, editors



THE LIMITS OF
CONSTITUTIONAL
DEMOCRACY

Jeffrey K. Tulis and Stephen Macedo, editors

PRINCETON UNIVERSITY PRESS PRINCETON AND OXFORD



Copyright © 2010 by Princeton University Press

Published by Princeton University Press, 41 William Street,
Princeton, New Jersey 08540

In the United Kingdom: Princeton University Press,

6 Oxford Street, Woodstock, Oxfordshire OX20 1TW

All Rights Reserved

Library of Congress Cataloging-in-Publication Data

The limits of constitutional democracy / edited by Jetfrey K. Tulis and Stephen Macedo.
p. cm. — (University Center for Human Values series)

Includes index.

ISBN 978-0-691-14734-5 (hardcover : alk. paper) — ISBN 978-0-691-14736-9
(pbk. : alk. paper)

1. Democracy—United States. 2. Constitutional history—United States.
3. Constitutional law—United States. I. Macedo, Stephen, 1957- II. Tulis, Jeffrey.

JK1726.1.56 2010

321.8—dc22

2010007375

British Library Cataloging-in-Publication Data is available
This book has been composed in Sabon

Printed on acid-free paper. e

press.princeton.edu

Printed in the United States of America

10987654321



Contents

Introduction. Constitutional Boundaries
JEFFREY K. TULIS AND STEPHEN MACEDO
PART 1 WHAT IS CONSTITUTIONAL FAILURE?

1. Constitutional Failure: Ultimately Attitudinal
SOTIRIOS A. BARBER

2. Successful Failures of the American Constitution
JAMES E. FLEMING

3. The Disharmonic Constitution
GARY JEFFREY JACOBSOHN

4. Constitution of Failure

The Architectonics of a Well-Founded Constitutional Order

WILLIAM E. HARRIS II

PART I HOW CAN CONSTITUTIONAL DEMOCRACY
CONTEND WITH EMERGENCY?

5. “In the Name of National Security”
Executive Discretion and Congressional Legislation
in the Civil War and World War 1
BENJAMIN A. KLEINERMAN

6. The Possibility of Constitutional Statesmanship
JEFFREY K. TULIS

7. Exceptions That Prove the Rule
Embedding Emergency Government in Everyday
Constitutional Life
KIM LANE SCHEPPELE

PART I HOW CAN CONSTITUTIONAL DEMOCRACY
CONTEND WITH WAR?

8. The Glorious Commander in Chief
ADRIAN VERMEULE

9. The Relational Conception of War Powers
MARIAH ZEISBERG

11

13

29

47

66

89

91

112

124

155

157

168



vi CONTENTS

10. Confronting War
Rethinking Jackson’s Concurrence in Youngstown v. Sawyer
JOSEPH M. BESSETTE 194

11. War and Constitutional Change

MARK E. BRANDON 217
PART IV HOW CAN CONSTITUTIONAL DEMOCRACY
CONTEND WITH GLOBALIZATION? 237

12. Three Constitutionalist Reponses to Globalization
JAN-WERNER MULLER 239

13. Constitutionalism in a Theocratic World
RAN HIRSCHL 256

14. Constitutional Democracies, Coercion,
and Obligations to Include
ROGERS M. SMITH 280

15. Omniviolence, Arms Control, and Limited Government
DANIEL DEUDNEY 297

Conclusion. Constitutional Engagement and Its Limits
CHRISTOPHER L. EISGRUBER 317

List of Contributors 329

Index 333



Introduction

Constitutional Boundaries

JEFFREY K. TULIS AND STEPHEN MACEDO

OUR LARGE THEME IS FAILURE and success in constitution making, or the
limits of constitutional democracy. The convergence of recent scholarly
work in political science and law and political events throughout the
world make this a timely project inside and outside of the academy. The
number of new constitutional texts written in support of regime forma-
tion in the past thirty years is astonishing. The profusion of ideas and
scholarship on constitution making also marks a milestone for social
science, which had long neglected the study of laws and constitutions,
and for legal studies, which recently added the study of constitutional
design to its usual emphasis on constitutional interpretation and analyses
of court doctrine.

This worldwide effort in political and academic arenas is, however,
marked by a kind of ambivalence. On the one hand, there is considerable
optimism that constitutional democracy represents a high point, if not
a culmination, in the history of political life. The attractiveness of this
political idea is so powerful that even countries such as Russia, whose
long anticonstitutional pedigree continues to shape politics as it is expe-
rienced there, claim to be constitutional democracies. On the other hand,
for all the attractiveness of the idea of constitutional democracy, estab-
lishing it in practice has proved difficult in many new regimes throughout
the world, as the Russian case and the conflicts in Iraq and Afghanistan
vividly illustrate. Constitutional democracy is at once an attractive idea
and a daunting enterprise. There are limits to the possible establishment,
to say nothing of the flourishing, of the idea of constitutional democracy.

This book takes up the concern about the limits of constitutional
democracy by returning to its most basic questions: What is constitu-
tional democracy? What does it mean for constitutional democracy to
succeed or fail? To address issues so fundamental that they are often
overlooked or taken for granted means that one can no longer assume
the attractiveness of the idea of constitutionalism but must interrogate
the meaning, limits, and appeal of the constitutional idea. Our usual way
of talking about the limits of constitutional democracy is to discuss the
variety of indigenous circumstances—ethnic and tribal traditions, lack of
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commitment to a rule of law, religious strife—that hinder its development.
For many who adopt this usual approach, constitutional democracy itself
is unlimited in its appeal, but circumstances limit its establishment. In
this book, we reverse the lens on these phenomena. Here we ask: What
are the limits of constitutional democracy under minimally plausible cir-
cumstances for its establishment? What can we expect of constitutional
democracy even under hospitable social circumstances? In a political
order in which the citizenry is committed to constitutional democracy
and its basic tenets, such as the rule of law properly conceived, what can
constitutional democracy accomplish and what will it fail to accomplish?
This is another way of asking what constitutional democracy is, what its
theoretical boundaries are. Can this sort of regime adequately contend
with emergencies? Can constitutional democracies conduct war effec-
tively and still remain constitutional democracies? Can constitutional
democracy cope with global interdependence?

This distinction between the conventional understanding of limits and
the approach of this book is intentionally overdrawn. Studies of political
and social circumstances inevitably run up against the question of the
limits of constitutional democracy per se. And our analyses of constitu-
tional democracy will inevitably raise questions about indigenous politi-
cal and social circumstances or prerequisites. But in each case there is a
distinct emphasis that colors the presentation. Our emphasis here is on
the meaning and the limits of constitutional democracy itself.

This project was inspired by a remarkable recent study that offers
an account of the creation, maintenance, and change of constitutional
democracy. In Constitutional Democracy: Creating and Maintaining a
Just Political Order, the late Walter . Murphy developed a constitu-
tional theory that was unusually comprehensive. Murphy showed how
the problems of constitutional creation and maintenance could be illu-
minated by conjoining literatures and fields that rarely spoke to one
another. He brought together the concerns of legal academics who study
constitutions with political scientists who study law in one overarching
account. It may be surprising to the general reader that these intellectual
communities often work separately even though they study the same sub-
ject. To be sure, legal academics and political scientists usually raise dif-
ferent questions and often deploy different methods. Yet there is much to
learn from each community, and Murphy’s book transcended that divide.
Within political science, Murphy synthesized literatures from warring
conceptual and methodological approaches and from diverse subfields—
ranging from comparative politics to American political development,
from theories of rational choice to studies of political behavior, and from
political theory to political history. The result is a modern version of an
Aristotelian idea that constitutional theory could be architectonic.
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We decided to bring the spirit of Murphy’s approach to a topic men-
tioned but not developed at length in his book. Murphy attended to the
problems of constitutional creation, maintenance, and change but only
obliquely dealt with the issues of failure and limit. Like the earlier con-
trast between two understandings of limits, this distinction—between
constructive constitutionalism and the limits of constitutionalism—is a
matter of emphasis. Murphy emphasized the constructive capacity of
constitutionalism but necessarily discussed limits as a subsidiary theme.
The scholarship gathered in this book takes up the theme of constitu-
tional limits and constitutional failure as our central theme but, of course,
necessarily discusses success and constitutional capacity as well.

What Is Constitutional Failure?

Part I includes four chapters that treat the issue of constitutional failure
or success as a theoretical problem. What is constitutional failure or
success? All four authors bring original, thought-provoking, counterin-
tuitive answers to this question. Sotirios Barber argues that a healthy
constitution requires a group of diverse and self-critical citizens “who
see each other as moral equals and parts of one community of abstract
interests conceived as real interests.” These citizens and the politicians
among them are contestants regarding the meaning of the common
good and the most effective means to secure it. Because he shows these
political attitudes to be more constitutive of success for a constitutional
democracy than institutional capacities and pathologies, Barber upends
the conventional understanding of constitutional failure. For Barber, the
Articles of Confederation was not a failure (as is usually assumed in
historical accounts) because the peaceful constitutional revolution occa-
sioned by institutional breakdown and economic crisis revealed potent
civic attitudes capable of constitutional revision and redesign. On the
other hand, the long-term stability of the U.S. Constitution and the
American political system it created (usually interpreted as evidence of
constitutional health) may portend failure to the extent that it is symp-
tomatic of a mentally inert citizenry no longer capable of self-critical
constitutional reflection and debate.

Like Barber, James Fleming seeks to challenge the conventional under-
standing of success and failure. He surveys the growing literature on con-
stitutional breakdown in the United States in order to show that most
constitutional critics mislabel institutional, policy, or cultural problems
as constitutional crises or constitutional failures. Fleming urges greater
care in distinguishing constitutional failures from other sorts of failure by
delimiting the constitutional sort to those that can be tied explicitly to the
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constitutional text. Because the text is subject to plausible but divergent
interpretations, Fleming argues that the American political order has been
marked by numerous “successful failures”: that is, plausible but faulty
interpretations that would have undermined the health of our polity have
frequently lost out in the course of American political development.

It might be thought that the most successful constitution would be
like a well-wrought urn, perfectly coherent with all parts contributing
to a harmonious whole. Gary Jacobsohn argues that successful constitu-
tions require disharmony, as elements in tension or even contradiction
form a dialogical relation that allows constitutions to develop over time
while maintaining an identifiable identity. He reveals the difficult puzzle
of constitutional design to be not so much to overcome disharmony but
rather to constitute it. He illustrates this argument with examples that
span the globe.

The final chapter in this part, by Will Harris, takes Jacobsohn’s insight
to a higher level of abstraction. Harris shows how political design can
bind two projected worlds—one of success, the other of failure in mutual
constitution. He argues that constitutional democracy requires these two
constitutions of failure and of success as part of its life as well as its ori-
gin. Indeed, in the American case, Harris argues that the deep structure
or grammar of constitutional politics can be found in two failures and
two successes corresponding to the negative and positive constitutional
visions of the Federalists and Antifederalists. Harris shows that America
invented or brought to self-consciousness a new form of regime, replac-
ing what used to be called a “mixed constitution” with what he calls a
regime of contending “multiple constitutions.”

How Can Constitutional Democracy Contend with Emergency?

Tools used to fight the war on terror include military commissions,
enhanced interrogation techniques, and limitless detention along with
extraordinary measures devised to contend with economic crises. These
measures have raised anew the question of how and whether constitu-
tions can work in emergencies. Are constitutions best preserved by forcing
emergency action outside of the constitutional order until the emergency
has passed? Or should constitutions provide mechanisms within their
design to contend with unforeseen emergencies? In part II, three essays
provide contending answers.

Most discussions of this topic recur to the classic account of “preroga-
tive” in John Locke’s Second Treatise on Government, where it is argued
that unanticipated emergencies require executives to go beyond the law,
sometimes against the law, to preserve the polity and its legal system.
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Locke wrote before the distinction between a written constitution and
ordinary law had become commonplace, so he did not address the ques-
tion of whether the necessity to go beyond law in emergencies requires an
executive to go beyond the constitution as well.

Ben Kleinerman argues that emergency power must be exercised out-
side of the legal and constitutional order for constitutions to preserve
their compositional and moral integrity and to prevent extreme action
from becoming routine. In his account, appeals to necessity that are rati-
fied by the people or by the legislature can bring extralegal action back
under a constitution—but all extralegal emergency actions are initially
extraconstitutional as well. Kleinerman insists on this conceptualization
to force the polity to confront necessity as the determining issue and to
avoid any sense that emergency action is authorized by normal processes.
He illustrates the importance of this extraconstitutional conceptualiza-
tion by comparing Lincoln’s actions and arguments under its auspices
with those of Woodrow Wilson in World War I, who sought legal autho-
rization for illegal acts with the deleterious consequence of normalizing
the extreme.

Jeffrey Tulis shows that Locke’s problem of prerogative is more vex-
ing than Locke acknowledged because, as Carl Schmitt argued, extreme
emergencies raise the possibility of actions beyond all familiar norma-
tive orders. A people may be rendered incapable of bringing an executive
back under a constitution in such circumstances. Tulis’s solution to this
problem is to broaden the reach of constitutions to encompass emergency
power and to preserve the operation of separation of powers through
emergency, while narrowing the classic conception of statesmanship at
the same time. He also argues that this Hamiltonian solution is the best
reading of the U.S. Constitution.

Finally, Kim Scheppele surveys emergency actions throughout the
world in recent history to suggest that neither the extraconstitutional
approach nor the intraconstitutional approaches have worked. Whether
one attempts to force executives beyond the constitution in emergency or
to temporarily expand the constitution in emergencies and retract it in
normal times, all recent exercises of extraordinary power have been made
part of the normal operations and expectations of governance. Schep-
pele’s solution is to thicken the constitution to better anticipate emergen-
cies or to at least normalize the processes through which emergencies are
discussed, addressed, and limited. In her view, greater attention to the
mechanisms of emergency power can actually better preserve the distinc-
tion between emergency power and normal political action. One might
describe this approach as challenging the Lockean problematic itself by
suggesting that law can comprehend the power and institutional mecha-
nisms needed to contend with all future emergencies.
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How Can Constitutional Democracy Contend with War?

Closely related to the question of emergency is the limit of constitu-
tional democracy in war. Are constitutional democracies adequate for
the successful prosecution of war? Does the conduct of war necessarily
undermine constitutional cultures? These questions are taken up in part
I11. Unlike the previous two parts, these essays do not offer contending
answers to the same question. Instead, they use this topic to generate an
array of new questions and their distinct answers show just how impor-
tant these hitherto neglected questions are for the large issue of constitu-
tional democracy and war.

Adrian Vermeule argues that the commander in chief’s power needs to
be understood not only as designating the head of the armed forces but
as the constitutional marker for “an economy of glory.” He shows how
Machiavelli can inform this understanding of the commander in chief’s
power and also argues that the economy of glory helps us understand the
relationship between the executive and the legislature. Mariah Zeisberg
argues that debates over the war powers in the U.S. Constitution are fun-
damentally miscast because they treat the issue as one of legal settlement.
Instead, she develops and illustrates a “relational” understanding of con-
stitutional power that accommodates the competing needs of legislative
and executive powers. Joseph Bessette revisits Justice Jackson’s opinion
in the Youngstown case, upon which almost all current understandings
of the limits of presidential power are built. In an essay sure to provoke
debate, Bessette shows how Jackson’s classic opinion is fundamentally
mistaken because it transmutes a separation-of-powers principle into one
of legislative supremacy. Finally, Mark Brandon notes that the United
States has been engaged in various wars most of the time since World
War 1. Brandon argues that this state of affairs has serious constitutional
costs, costs that extend beyond civil liberties to the mental state and
civic capacities of ordinary citizens. Brandon raises the profound ques-
tion whether contemporary circumstances mean that war is no longer
an external circumstance with which constitutions must contend. Is war
now becoming a normal feature of constitutional democracy itself?

How Can Constitutional Democracy Contend with Globalization?

The final section of the book, part IV, takes up the challenges that glo-
balization and interdependence pose to the future of state-based consti-
tutional democracy. The phenomenon is so new that there is no classic
account or even set of questions to revisit and develop. Like the authors
in the preceding part, these scholars define and address a set of distinct
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questions that, taken together, begin to map a subject—in this case, the
problems globalization pose for constitutional theory.

Jan-Werner Miiller argues that the limits and possibilities of constitu-
tionalism are best revealed by three paradigmatic responses to the facts of
globalization and interdependence. Miller describes these as “constitu-
tional closure” focused on sequestering state-based constitutional regimes
from the pressures of internationalization; “limited mutual constitutional
opening” or “constitutional tolerance” in which state-based constitutions
are preserved but altered somewhat to accommodate the requirements of
interdependence; and, finally, a global constitution, replacing altogether
state-based constitutional democracy. Miiller develops normative stan-
dards to evaluate these three paradigms, moving back and forth between
the paradigms and the standards in a kind of reflective equilibrium.

Is orthodox Islam compatible with constitutional democracy? Ran
Hirschl offers a fundamentally new approach to this issue. In Democ-
racy in America, Alexis de Tocqueville made the troubling claim that the
Islamic faith was incompatible with constitutional democracy. Some con-
temporary theorists have pondered the ways in which Islam could be
incorporated into modern constitutional democracies much as orthodox
versions of Christianity have been absorbed by, and perhaps transformed
in, the American constitutional tradition. Hirschl argues that a new
political form, a new regime, is emerging in late modernity. He calls this
“constitutional theocracy” in which a principle of separation of powers
is incorporated—with roles for religious and secular authority separate
and distinct—but at the same time a very robust role for an established
religion is preserved. This powerful original essay shows the challenges
posed and the limits for constitutional democracy revealed by the reli-
gious resurgence throughout the world today.

Rogers Smith extends the idea of interdependence to include foreign
peoples whose lives have been importantly constituted by the actions of
constitutional democracies. In this provocative chapter, Smith argues that
constitutional democracies whose actions and policies alter the lives of
aliens incur an obligation to offer citizenship to affected peoples who
desire it. Making good on this obligation will be constrained by circum-
stances and other obligations, but Smith makes a strong case for a new
and extraordinary principle of inclusion.

The problem of terrorism and the proliferation of nuclear weapons
pose new challenges to constitutional democracies. In the final chapter
of part IV, Daniel Deudney defends an unorthodox proposition he labels
“‘nuclear constitutional internationalism, which holds that the survival
of limited constitutional government, particularly in the United States, is
coming increasingly to depend upon the strength of the international arms
control system.” Deudney establishes the first intellectual bridge between,



8 INTRODUCTION. TULIS AND MACEDO

on the one hand, the theory and practice of constitutional design and, on
the other hand, international arms control. In his view, this conjunction is
the last hope for state-based constitutional democracy, which otherwise
may need to be replaced with a new form of governance altogether, such
as global constitutionalism.

Christopher Eisgruber’s conclusion nicely knits the essays together and
draws out several basic themes. Eisgruber gets to the core argument of
many of the chapters in his acute restatement of their theses. He shows
how these chapters speak to each other not only within the four broad
categories in which we have arranged them but also in other conjunctions
that span the book. For examples: he shows how Deudney’s essay on the
implications of global forms of war speaks to issues in Brandon’s essay
on the constitutional culture of war; he sees a similar logic in Zeisberg’s
arguments about the relation of Congress and the presidency on war
power and Scheppele’s cross-national account of the need for constitu-
tionalized emergency power; and he reflects on the different intellectual
purposes for which Lincoln is invoked in many of the essays.

Yet Eisgruber’s conclusion on “Constitutional Engagement and Its Lim-
its” offers more than an acute closing commentary: it advances its own
constructive argument about the nature of constitutionalism. Drawing on
the entire set of essays, he redescribes the limits of constitutional democracy
as “a series of four tensions, two internal and two external: personal free-
dom—civic virtue, political order—sustained argument, state sovereignty—
constitutional sovereignty, and equality-membership. All eight poles of
these dyads correspond to essential constitutional aspirations.” He shows
how each of these four tensions is a potential source of constitutional fail-
ure, yet a well-designed constitutional order cannot flourish, indeed cannot
exist, without these tensions. It would be hard to imagine a more astute
summary and elaboration of the idea that there are limits inherent in the
enterprise of making and sustaining a constitutional order.

We would like to thank the several institutions and many individuals
who made this project possible and contributed to its development. In
February 2007 Princeton’s Law and Public Affairs Program, under the
direction of Kim Scheppele, hosted a small conference to celebrate and
discuss the publication of Walter Murphy’s book Constitutional Democ-
racy: Creating and Maintaining a Just Political Order. The participants
included, Sotirios Barber, James Fleming, Robert George, Jeffrey Tulis,
and Stephen Macedo. Everyone noted that Murphy’s book is unusually
significant—an assessment confirmed a year later when that book was
named the Best of the Social Sciences by the American Association of
Publishers. The group decided that another conference was warranted.
This second conference would not be a celebration of Murphy’s book,
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nor would it produce a Festschrift in his honor. Instead, we designed
a conference of original research that would emulate the project that
Murphy began and carry it forward to subjects meriting new or renewed
attention. Stephen Macedo and Jeffrey Tulis brought together leading
scholars in political science and law working on questions of constitu-
tional design, maintenance, and change. It was decided that this second
conference would probe the problem of constitutional failure.

Sponsored and funded by Princeton’s University Center for Human
Values (UCHV), directed by Stephen Macedo; the Law and Public Affairs
Program, directed by Kim Scheppele; the James Madison Program in
American Ideals and Institutions, directed by Robert George; and the
Mamoudha Bobst Center for Peace and Justice, directed by Jennifer Wid-
ner, this large conference convened in February 2008. All of the authors
in this book participated, joined by a stunning array of talent in consti-
tutional theory and law including John Ferejohn, Cindy Skatch, James
Ceaser, Keith Whittington, John McGinnis, Mark Graber, Sanford Levin-
son, Mark Tushnet, Stanley Katz, Ian Shapiro, Mary Dudziak, Ellen Ken-
nedy, Rolf Poscher, Leslie Gerwin, Paul Starr, Jennifer Widner, and Robert
George. This book was developed out of that remarkable assembly. We
are very grateful to all these scholars for their comments on the work
presented here as well as for sharing their own ongoing projects on cog-
nate themes. We also appreciate the support and useful suggestions from
referees for Princeton University Press.

We thank the staff of UCHV for all its administrative assistance, espe-
cially Erum Syed and Susan Winters. We appreciate the continued sup-
port from the new director of UCHYV, Charles Beitz. Valuable research
assistance was provided by Evan Oxman at Princeton and Loren Rotner
and Emily Hawthorne at the University of Texas at Austin. Chuck Myers,
Deborah Tegarden, and Brian MacDonald, our editors at Princeton Uni-
versity Press, have been exceptionally helpful. We appreciate all of their
assistance and also the interest and support of the Press’s Director, Peter
Dougherty.

Finally, we would like to acknowledge the late Walter F. Murphy,
whose scholarly career continues to set the agenda for so many impor-
tant studies of constitutional democracy in our time, and who provided
constructive criticism and helpful encouragement for the present project.
We learned of Walter’s death just as this volume was going to press. Our
deep sadness at the loss of a good friend is tempered by the hope that this
book will constitute one of many testaments to his enduring legacy.






Part I

WHAT IS CONSTITUTIONAL FAILURE?
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