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THE PRACTICE OF TRANSNATIONAL LAW



PREFACE

On May 4 and 5, 2000, international practitioners and academics convened in
Miinster, Germany and discussed the data generated by the first worldwide enquiry
on the use of transnational commercial law in international legal practice. The
enquiry was conducted by a Research Team of the Center for Transnational Law
(CENTRAL), Miinster University, Germany. The survey was part of a three-year
research project sponsored by the Volkswagen Foundation.

In close cooperation with empirical scientists, the CENTRAL Research Team
designed a questionnaire which asked for the addressee’s experience with transna-
tional commercial law in contract negotiations, in contract drafting and in interna-
tional commercial arbitration. Also, the addressees were asked to provide the
Research Team with their general evaluation of the concept of transnational commer-
cial law. The questionnaire was sent out to more than 2.700 practitioners from major
companies and international law firms in 78 different countries.

While the Enquiry could not and does not claim to be representative, it is the first
of its kind which is based on a questionnaire that was drafted with the support of
specialists in empirical data collection and that was addressed to practitioners from
almost all regions of the world. The Enquiry has generated an excellent return rate,
thus providing for the first time a realistic picture of the use of transnational commer-
cial law in international legal practice.

The members of the Research Team hope that the edited empirical data in the
Annex of this book as well as the contributions of the speakers and the summary of
the discussion of the conference participants contained in these proceedings will
provide a new basis for the discussion on the transnationalization of commercial law
and will help to lift this discussion on a new level.

Particular thanks are due to the conference speakers and to all those who have
contributed to the lively discussion during the conference, in particular to the mem-
bers of the CENTRAL Board of Trustees.

The Research Team gratefully acknowledges the support of the Center for Survey
Research and Methodology (ZUMA) in Mannheim and of Holger Vormann in
designing the questionnaire and processing the empirical data generated by the
Enquiry.

A very special thank you goes to Sascha Lehmann and Daniel Engelbrecht for their
excellent editorial work. Thanks are also extended to Sabine Holtmannspotter for
typing the verbatim transcript of the conference discussion.

K. P. Berger (ed.), The Practice of Transnational Law, vii—viii.
© 2001 Kluwer Law International. Printed in Great Britain.



Preface
Finally, the editor would like to thank the members of the CENTRAL Research
Team, Holger Dubberstein, Sascha Lehmann and Viktoria Petzold for their coopera-

tion, enthusiasm and support throughout the project.

Miinster, November 2000 Klaus Peter Berger
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Klaus Peter Berger™

THE NEW LAW MERCHANT AND THE GLOBAL
MARKET PLACE

A 21st Century View of Transnational Commercial Law

INTRODUCTION

‘The evolution of an autonomous law of international trade, founded on universally
accepted standards of business conduct, would be one of the most important develop-
ments of legal science in our time. It would constitute a common platform for com-
mercial lawyers from all countries, those of planned and free market economy, those
from civil law and common law, and those of fully developed and developing econ-
omy, which would enable them to co-operate in the perfection of the legal mechanism
of international trade.’

With these words, Clive Schmitthoff introduced the ‘London Colloquium on the
New Sources of the Law of International Trade’ at King’s College in September
1962.! This colloquium is generally regarded as the first major conference of its kind
dealing with the modern lex mercatoria. In the preface of the conference proceedings,
Graveson, then Dean of the Faculty of Law of King’s College, emphasized that these
proceedings were ‘no more than an intermediate chapter in the history of this living
phenomenon, the law of international trade’.?

Almost forty years later, the history book of the doctrine of transnational commer-
cial law is far from being finished and the world is still divided between traditionalists
and transnationalists.

In some parts of legal doctrine, the lex mercatoria is seen with substantial
scepticism.®> A worldwide survey among attorneys active in international commercial
law conducted in 1995 revealed that most of them would strongly advise against
including a provision in the contract of their client referring to the lex mercatoria as

Professor of Law, Center for Transnational Law, Miinster University, Germany

Schmitthoff, in Schmitthoff (ed.), The Sources of the Law of International Trade, 1964, pp. 3, 5.
Graveson, in Schmitthoff (ed.), The Sources of the Law of International Trade, 1964, pp. V, VIL.

See Molineaux, J. Int’l Arb. 2000, No. 1, 147: *The opponents see the lex mercatoria as a sort of legal
Loch Ness monster — occasionally in the headlines as a result of a purported sighting but ultimately
non-existent.*

w N - g

K. P. Berger (ed.), The Practice of Transnational Law, 1-22.
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Klaus Peter Berger

the lex contractus.® In their opinion, transnational law does not have the ‘provable’
and ‘definitive’ quality of domestic laws:

‘By these criteria, lex mercatoria simply has not stood up. The problem is both
in its “provability”, and in finding a comprehensive set of principles within the
lex mercatoria. For problems with determining the existence of any purported
principle of lex mercatoria, just look at its sources: practices followed since time
immemorial, or at least since the roman ius gentium; ancient cases in dusty
tomes; writings of erudite scholars who passed away about the time the steam
engine was revolutionizing industry ... As a collection of commercial practices,
the content of lex mercatoria has not been discoverable in any single place ...
Nor has lex mercatoria been “definitive” in the sense of supplying a comprehen-
sive set of decision-making rules which can be applied to resolve a dispute.’

This survey was conducted by an American lawyer. Lawyers from Continental
Europe seem to be more inclined to accept the idea of transnational law. In fact, it is
argued that the debate about the lex mercatoria says much about the difference
between common law and civil law thinking.®

By contrast, the UNIDROIT Principles of International Commercial Contracts
have been praised as ‘an authentical expression of what is usually called “lex
mercatoria”’” and as ‘a kind of ratio scripta of an emerging supranational legal order
- a modern lex mercatoria’.®

In 1995, an ICC arbitral tribunal applied the lex mercatoria and justified this step
with the following words:

‘The application of international principles [of commercial law] offers many
advantages. They apply in a uniform manner and independently from the partic-
ularities of domestic laws. They take into account the needs of international
[commercial] relations and allow a fruitful exchange between legal systems
which are frequently linked in an exaggerated manner to conceptual distinctions
on one side and those who seek fair and pragmatic solutions for individual cases
on the other. It is thus an ideal opportunity to apply [in this arbitration] what is
more and more called the lex mercatoria.”

In the channel tunnel construction contract, one of the most important infrastruc-
ture projects of the last decades in Europe, the parties from France and England
agreed to a choice of law clause which called for the application of ... the principles

Selden, Ann. Surv. Int’l & Comp. L. 1995, 111, 113 et seq.

Selden, ibid., 119 et seq.

Tetley, Uniform L. Rev. 1999, 877, 888.

Bonell, RabelsZ 56 (1992), 274, 287.

Bonell, RDAI 1988, 873, 874.

ICC Award No. 8385, Clunet 1997, 1061, 1066 (translation by the author); of. also ICC Award No. 8365,
Clunet 1997, 1078, where the tribunal developed eight principles which, in its view, form part of the lex
mercatoria.

[ R N TN



The New Law Merchant and the Global Market Place

common to both English and French law, and in the absence of such common
principles [ the] general principles of international trade law as have been applied by
national and international tribunals ....1° One of the lead counsel involved in the
drafting of this contract described the process in the following words:

“To know the rules was not sufficient; we had to remember or learn the basic
fundamentals because it was the only way we could make the French and English
rules meet. On the face of it, the rules were different, sometimes even contradic-
tory; yet, a common principle had to be found to exist. This daily miracle was
made possible largely because all of us ... decided to go beyond the mere wording
of the legal provisions and find the basic principle behind them. The principles
usually matched ... Obviously we Frenchmen are absolutely certain our system
is the best; our English friends had exactly the same view with respect to their
own system ... The motto between [the] lawyers became: “CARTESIAN
PRAGMATISM”. 1!

All of these statements reveal that while the economic and political framework has
changed dramatically since the early 1960s, the principal questions have remained the
same: what is the status quo of the doctrine of a modern lex mercatoria and where are
we heading? Has Cartesian pragmatism and comparative legal thinking finally won
over dogmatism and legal positivism? Have we reached the stage where municipal
law merely complements the sel-supporting transnational legal order? What is the
relationship between domestic law and the law of transnational commercial transac-
tions at the beginning of the new millennium?

1. THE ‘MILESTONES’ OF THE LEX MERCATORIA DOCTRINE

From the emergence of uniform legal structures in the trade relations of the Middle
Ages to the present times, we can discern a number of historic ‘milestones’ in the
development of the theory of transnational law. They provide important insights into
the nature of this development. These milestones should therefore be recalled and
taken into account when discussing the viability and practical usefulness of the
modern theory and practice of transnational commercial law.

1. Malynes and Blackstone: From the Ancient Law Merchant to the Codification Wave

The ancient law merchant was based on the practices and statutes of powerful trade-
guilds, customary law and the case law of the curiae mercatorum.t?

10 ¢f Jayme, in Nicklisch (ed.), Rechtsfragen privatfinanzierter Projekte, 1994, pp. 65, 73; Karrer, IPRax
1994, 56 et seq.

' Cf. Nouel, Int’l Bus. Lawy. 1996, 22 et seq. [emphasis added .

See for collections of these principles and rules the 15th century Catalonian compilation edited by the
Consulate of Barcelona and known as ‘The Consulate of the Sea and the “Little Red Book of Bristol”™
published in the 13th century and containing the ‘Roles of Oléron’, a compiliation of maritime principles
and decisions dating back to the 11th century and the famous text on ‘Incipit Lex Mercatoria, Que,
Quando, Ubi, Inter Quos Et De Quibus Sit Iglesia Ferreirés’, in Petit (ed.), Del Ius Mercatorum Al

3
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‘The men with dusty feet who plied their trades from Champagne to St. Ives,
from Wye to Nuremberg, had little concern with legal differences. Their disputes
were settled with the same method and dispatch in the pie powder courts of
England as in the fair courts of the continent. The voices of the consuls of the sea
in Genoa and Barcelona found a ready echo in the maritime tribunals of Bristol
and of Ipswich, where the court sat on the beach and dispensed justice to passing
mariners between tide and tide.’?

Two important milestones should be mentioned in this context. In 1622, Gerard
Malynes defined the lex mercatoria in his famous treatise ‘Consuetudo Vel Lex
Mercatoria, Or the Ancient Law-Merchant’ as the ‘customary law of merchants ...,
more ancient than any written law ... [and] built upon the foundations of Reason
and Justice’.!* In his Commentaries on the Laws of England first published in the
18th century, Blackstone wrote that ‘... no municipal laws can be sufficient to order
and determine the very extensive and complicated affairs of traffic and merchandise;
neither can they have a proper authority for this purpose ... For which reason the
affairs of commerce are regulated by a law of their own, called the law merchant or
lex mercatoria.”’ In despite of their similarity, there is an important intrinsic differ-
ence between these two views of the lex mercatoria. While Malynes® view was still
detached from any notion of the sovereignty,'® Blackstone’s approach was no longer
truly transnational but was directly linked to the powers of domestic legislatures.!”
With the codification wave of the 19th century, the ancient lex mercatoria was

Derecho Mercantil, 1997, pp. 109, 112 et seq.; Coquillette, ibid., pp. 143 et seq.; ¢f. also Goode, ICLQ
1997,1,17.

13 Thayer, Brooklyn L. Rev., 1936, 139, 141,

4 Malynes, Consuetudo Vel Lex Mercatoria Or The Ancient Law-Merchant, 1622, p.3: ‘Every man
knewth, that for Manners and Prescriptions, there is great diversitie amongth all Nations: but for the
Customs observed in the course of trafficke and commerce, there is that sympathy, concordance, and
agreement, which may bee said to bee of like condition to all people, diffused and spread by right
reason, and instinct of nature consisting perpetually. And these Customs are properly those observa-
tions which Merchants maintaine betweene themselves’, ibid., p. 8: “... and this Law of Merchants
hitherto observed in all countries, ought in regard of commerce, to be esteemed and held in reputation
as the Law of twelve Tables was amongst the Romanes. For herein you shall find every thing built
upon the foundations of Reason and Justice ...".

15 Blackstone, Commentaries on the Laws of England, Vol. 1, 15th edn 1809, p. 273,

See Malynes, supra note 14, Introduction: ‘I have intituled the Booke, according to the ancient name

of Lex Mercatoria, and not Tus Mercatorum, because it is a Customary Law approved by the authoritie

of all Kingdomes and Commonweales, and not a Law established by the Soveraigntie of any Prince.’

(emphasis added).

See Blackstone, supra note 15, p. 75, note 8: ‘The lex mercatoria, or the custom of merchants, like the

lex et consuetudo parliamenti, describes only a great division of the law of England ... But the expression

has frequently led merchants to suppose, that all their new fashions and devices immediately become
the law of the land; a notion which, perhaps, has been too much encouraged by the courts. Merchants
ought to take their law from the courts, and not the courts from the merchants; and when the law is
found inconvenient for the purposes of extended commerce, application ought to be made to parliament
Jor redress.



