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Preface

This book draws on the contents of the Ph.D. dissertation I wrote and defended at
the European University Institute (EUI) of Florence. At the beginning of my re-
search, I did not expect to write a book on the intersection between copyright law
and digital technologies and, in particular, on the implications that digitisation
presents for the interests of users of copyrighted works. At that time, I was neither
an expert on new technologies nor an avid user who viewed the Internet as a “no
copyright land” where anyone should download whatever content for free. Before
graduating from the University of Perugia School of Law, | had established myself
as a clarinet player vwho performed mostly chamber music and the symphonic rep-
ertoire. I had also worked extensively as a radio speaker, music critic and writer
with the Italian public broadcaster RAI-Radio3. In performing all these music-
related activities, I developed a considerable interest for copyright issues and,
when choosing my dissertation topic, | immediately opted for a work on copyright
law that examined the economic rights of music performers under the Italian and
the EU legal systems. | was very curious to see how and to what extent the law
sought to protect the subtle, particular kind of creativity and originality embodied
in musical performances. That was my first step towards writing a book on copy-
right law. However, my background as a musician and writer naturally made me
more sympathetic to the interests of copyright owners than to those of users of
protected works. So, my initial research interests were focused on the analysis of
copyright protection rather than on that of copyright restrictions.

My study was consequently stimulated, at the beginning, by a reflection on how
the law could preserve the rationale of copyright protection when controlling the
unauthorised digital copying and use of copyrighted works seemed to be unfeasi-
ble and utopian. At a time when the economic and moral rights of copyright own-
ers were objectively endangered by the advent of the digital society, the spectacu-
lar rise of Digital Rights Management (DRM) technologies and other measures of
technological protection started modifying the state of the art in the field of digital
copyright. It became clear in the relevant literature on the future of copyright that
the risk of ““digital abandon™, which was widely perceived as imposing a structural
change on copyright policy, would soon be replaced by the risk of “digital lock-
up”. This stemmed from the technical assumption that DRM systems and similar
technologies would provide efficient systems of control and management of digi-
tised information. My analysis has focused on the consequences of the directive
that the European Union enacted in May 2001 as a legal tool that sought to adapt
copyright law to the digital environment and to harmonise national regulations
with the institutional objective of developing pan-European markets in copyright-
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related markets. By the enactment of Directive 2001/29/EC, European law-makers
harmonised the rights of copyright owners at European Union level and conferred
legal protection to technologies such as DRM systems without considering that
such digital means sought to transform the public, which has been the traditional
addressee of copyrighted works, into a chain of single users, whose legitimate and
socially valuable purposes of personal copying, quotation, teaching and research,
parody, and so on, should be effectively enabled and preserved notwithstanding
the wide adoption of access control and rights management mechanisms. | main-
tain that the pursuit of objectives of public policy can be achieved only by ensur-
ing a reasonable breadth of the copyright scope even in the digital world. For in-
stance, the objective of protecting the user’s private sphere from the increasingly
pervasive capabilities of control and monitoring enabled by DRM technologies
and “Trusted Computing” platforms requires careful reflection upon the suitability
of the private copying exception, which would avoid expanding the enforcement
of copyright to the realm of personal uses. Similarly, the policy goal of fostering
cumulative creativity in fields where the user is often a potential follow-on creator
would require the statutory grant of rights of uses with the consequence of limiting
the power of access- and copy-control technology to the benefit of qualified
classes of users. Such concerns, as well as many others, do not have a place within
today’s EU copyright legislation. By testing the legislation enacted in 2001 in the
most contested digital settings (i.e., peer-to-peer networks, DRM-based protection
of access to and use of digital works), | develop a critical review of the EU copy-
right system by seeking to emphasise why the legislation enacted a few years ago
would need to be reformed and why the important goal of copyright enforcement
targeted at end-users should be reconciled with the pursuit of other strategic poli-
cies such as the implementation of human rights law, consumer protection law,
competition law and privacy protection law in copyright-related scenarios.

Rome, November 2007 Giuseppe Mazziotti
giuseppe.mazziotti @ gmail.com
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