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: Preface

The International Criminal Court has just passed the self-imposed milestone of seven
years since the entry into force of the Rome Statute on 1 July 2002. At two places in the
Statute, seven years is treated as a moment of importance in the evolution of the institu-
tion. As of 1 July 2009, amendments may be proposed to any provision of the Statute.!
Moreover, after seven years the Secretary-General of the United Nations is to convene
a Review Conference,? now scheduled to take place in late May and early June of 2010.
As of the seven-year mark, the Court was mid-way through its first trial, with two more
expected to begin in the months to follow.

That the Court is now fully operational and that it has been able to arrest suspects
and hold trials is an astounding accomplishment. Few would have expected this sixteen
years ago, when international criminal justice revived, in 1993, with the creation of the
International Criminal Tribunal for the former Yugoslavia. It had been more than forty-
five years since the last trials, at Nuremberg and Tokyo. In 1993, the International Law
Commission was working diligently on the preliminary draft of the Rome Statute, but
probably most of its members — indeed, most knowledgeable observers — did not expect
things to move very quickly.

The draft statute df-an international criminal court that was adopted by the Interna-
tional Law Commission in 1994 was radically changed by 17 July 1998, when Giovanni
Conso banged the final gavel.at the Rome Conference and declared that the Rome Stat-
ute of the International Criminal Court was adopted. Even then, however, the prospect
of early entry into force was not encouraging. The Szatute had a daunting threshold of
sixty ratifications for its entry into force. Several of the largest countries, including the
United States, China, Rus¥ia, and India, were unenthusiastic or even downright nega-
tive. Again, the pessimists were proven wrong: more than sixty ratifications were depos-
ited within a little more than three and a half years.

./ This exhilarating progress in the drafting and then the entry into force generated great
efithusiasm, and many supporters of the Court, including myself, probably expected
" more from it in its first-years of operation following entry into force of the Statute on 1
July 2002. The models of the ad hoc tribunals for the former Yugoslavia, Rwanda, and
Sierra Leone, all of them extraordinarily successful in accomplishing their mandates,
stood as a benchmark. This created high expectations that were perhaps, in hindsight,
unreasonable. The Court itself made calculations about its future activity that proved to
be inaccurate. Based upon projections from the Prosecutor,? at least one case was sup-
posed to be in the ‘trial phase’ by 2005. As a result, trial judges, and their professional
staff, were brought into full-time service by mid-2005. In fact, nobody was even taken
into custody until 2006, and trial judges were not required until 2007.* The explanation
for what have proven to be difficult early years of the Court is complex. It was cerrainly

' Rome Statute, art. 121,

2 Jbid., art. 123.

3 *Draft Programme Budget for 2005°, ICC-ASP/3/2, pp. 49, 51, para. 161.
4 Ibid., para. 148,
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easier to create a temporary institution, like the a4 hoc tribunals, than a permanent one.
There has probably been a tendency to underestimate the political challenges to the work
of a permanent court with general jurisdiction.

Yet even in its early years, the Court has already made many important contributions
to peace and justice. Some of its problems are being resolved. It is finding its way. It will
continue to improve. It has become a central component of the international system.
Centuries from now, the creation of an international criminal court will be regarded as
a defining moment in human history, a stage in progress towards universal norms and
institutions.

] am especially grateful to Juan Pablo Pérez-Ledn Acevedo, who worked on the
Spanish-language sources, and Wibke Timmermann, who researched and reviewed the
German-language sources. Their work has greatly enriched the manuscript. I also thank
Kimberly Prost, Margaret McAuliffe deGuzman, and Gene Enders, for answers to ques:
tions and other contributions to the work on this project. Much of the writing was done
while I was a visiting professor at Cardozo Law School in New York and LUISS Univer-*
sity in Rome, and a visiting fellow at All Souls College in Oxford. I am grateful to/;’all
three institutions for their hospitality, as well as to my permanent academic Hoie at the
Irish Centre for Human Rights of the National University of Ireland, Galway. I wish
to thank John Louth and Merel Alstein of Oxford University Press for their encourage-
ment and assistance. Finally, as.always, to Penelope, for all of her support.

William Schabas
Oughterard
30 June 2009 -
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